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Implementation of National
Environmental Policy Act; COLincil
Recommendations

AGENCY: Council on Environmental
Quality, Executive Office of the
President.

..CT10N; Information only.
Recommendations of the Council on
Environmental Quality regarding the
proposed amendments to the Army
Cotpe of EnlZIneers' Procedures
Implementing the NationaL
Environmental Policy Acl.

The ratio of impQrbl Ie demE'.ti~ production
lnct1!.aud frOID 34 percellt in 1933 to 49
Pl"/'Cl!ot i.n'l985. The ratio is' expected 10 loach
77 pE'rccol In 19811.

Duly p:lid v..lulI.nd U.S. Produ(;l!r's Price

Approximlllely 7ll percent of C.tegory ~4U
&42 imports [rom Turkey during the year
ending Feb....ary 18S1 enlered under TSUSA
numbers 3tu.5251-woml!n'a cQltQn WO\'en
skim. nDt ofCClrourQY. denim or velvl!leen.
no! ornalnenled: 3114.5H&-gids' collon
woven skirl'- not of corduroy. dell.lm or
velvl!leen, nol ornamented; and 364.3444
(fonned)' a parI of 364.J440)--wQmen's and
girls' cation Imit skirts, not omameDled.
TSUSA llumber 384,5zn alolle represents 4J
percenl of Category 34Z/64Z ImporlS from
TUlkcy.

These slc.irts entered the U.S. at landed
duty-paid valU1l5 below the u.s. producers'
pric.el for comparable ,Iilll,.

fFRDoc. 87-13491 Fil.d &-11-87; 8:45 amI
IlIWtHl CODE :l:Sl~1HII

COUNCIL ON ENVIRONMENTAL.
aUAUTY

,SUMMARY: The Council on
Environmental Quality's {CEQ]
:rl!gulations for the implementation of the
National Environmental Policy Act
(NEPAl includes procedures for referring
to CEQ federal1nteragency
disagreements concerning proposed
major federaJ action:!! that might cause
unsatisfactory environmental effects (40
crn P!1I1150~).

On fanuary 11, 19M. the U.S, Army
Corp:!! of Engineers published proposed
amendments to lhe Anny NEPA .
procedure:!.. On February 2:5. 1985. the
Environmental. Protec:tion Agency
referred the propo,ed amended
regulatiol1:l to CEQ. Following
l.ntcragcncy negotiations, !.he rn::l.ltcrwa.s
re-referred to CEQ by AdminislrQtor
Thomas on December 11, 1986.

. After extensive study of the proposed
amendments 10 the Anny regulaHons.
including participation from all

•Committee/or t~e
,{Textile Agreements.

"
~. Cor«lJIl:fnd Man-Mode
Turkey. MI:fY lfJB1

Incluaio~a

.Category 342./642 from
5.;;0 dozen during the year
1S117, 1Jlo)1ll than three Urnes
Imported a year earlier.
)<U ef Clilegory $(2/642
:bed 60:187 dozen CClmpared
nported durlllg 19lI6, a g2,

"

.i

'CateGory 342164.2 has been·
orts, The sharp llnd
i1se in ll~ort$ from Turkey
o l.hi.s di,rnption.

:lId Market Sh....e

l of coHon and man-made
led five percent from B.Z33
n 19M 10 7Jl05 thol1S8nd

, lmpll.rii,)n ofgovGtltinent
cull1Dgs I I1ata lor 19B1lind 1985 mdio.tG that
1SBll production will be 110wn fOUT PeI'CQllt..
The domutlc: manufac:tlll'el"8' ahara ofthia
markel feU from 75 percl'lll illlBas to 67
percentm 19B5. The U.S. mathl Qbare il
l!xper:led to deCll!ilae further i.n 19138, !o
around 57 percent.

US lmpQ<U lind Impon Penetration

U,s. impoiU of Category Stz!642 grew from
2,798 thouu.nd dozen in 1983 Ie 3,""4
thoUiand dozen ie 19l1S, a 38 pen::enl
i=reUll,~ 198G. ilI1portl of CategOI;)'
34.!!/642 rellcbed $.1l9S thol1/;land dozen, sa
pert:Gnt abo,·e th~.levl!l imported during 1985.

Request fOr Public Comment on 10 matters which cons tHute "a Ioreign

•

i1atef31 Tl!xtlle Consultations With the affairs function of the United States,"
ovemmant of Turkey on Category For Wonnation contact: Ross Arnold,

, 42/642 - Intemational Trade SlleciaJisl. Offtce of
TlIxtiles and Apparel. U.S. DepOlrlmwt

luIlQ 5.1.1187. of Commerce. W::u:hing:ton, DC (202)
3n-421Z). For infornla tion on C:ite"ones

On May 2:1, 1987. the United Stutes ".c I 0

Government, under Article 3 of the 'on W lUI consu lations have been
Atrangement Regarding International requested call (202) 377-3740.
Trade In Textiles an~!\iance A description of the textile categories

"""""---~--";';.~."'GTe<;',U.S," numbers w.swith section Z04 0, n.
of 1956, requested " ~ Fedel-al Register on
Turkf.y to enter in ,983 (47FR 55709), as
conce~ningexport pril7, 1983 (48 FR 151i5),
of certllin cotton a ~! IFR 1.9£124}, December 14.
te:-ttile products. p i(7), Dl~cember30. 1983
manlliacrured in 1 \pril4, 1984 (49 FR

The purpose of I 1984 (8 FR 26622), July
that, if no solution 2B75i), November 9, 19M
oon.sultation6 witt uly 14. 1986 (51 FR 25385l.
Committee for the LFR Z7:>68) and in

dnotE! 5, Schedule 3 of the
Textile Agreemen is of th(l United States
limit! for the enlr]
warebouse for cor 17).
and man-made fib
~42/642.produced
Turkey and expor·
States dllring the I
which began on M
extends through r.­
of l1g.S50 dozen.

A summary mar

_

category follow, t
An}'one wi6hinl

rovide data Ot in
the treatment of tl
to submit such cor
in ten copies to M
Acting Chairman,
Implementation 01
International Tra.(
Department of COl
DC 202.30. Becaus(
thE! consultatiOflS :
comments should
promptly. COnmtel
submitted in resp,
be available for pl. .
Office of Tcxt:l!al and Appare~ Room
3100, U.S. Department of eoinmetce.
14th and Constitution Avenue. NW..
Washington. DC. and may be obtained
upon request.

Furlher comment may be inviwd
regarding particular comments or
infonna lion received from the public
which the Committee for the
Implementation oITextile Agreem.ents
considers appropriate for further
conllidaration.

The soHcLtation of comments
regarding any aspecl of the agreement
or the implementotion Ihereof is not a
waiver in oUty respect of the exemption

.'O""",d 'n 5 U,S.C, 553[')(1) Nl••n,

./
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intel"!&led agendes and members of the
!Jublic:. CEQ has concluded its
e;o;al'lU~alionoft~e proposed
..e~D.:::l.ents end. :'a.s restiJed l!

CO;:'.5e.:lSWl on findin'is lind
:etommendalioru .:.bout the iS5lo'eS
nind in the nierr31. To swnmar.u
those findings lind recommenriations:

The .'\mIy's CUl'Tent replllnon
addressing the scope of analysis C;;.R

"federaliu~ private or state or local
projetts over whicn. abunt ;;Ioe Army
pU!Oit. :he federal govemmtmt blll
neither control or respomlibility, CEQ
fonds lb.t Army', propos-al to amend
thi; re;uliloon is ienerally -....ithin
reesonable. impie.menting agency
diSmtion linG that poiiey and
man:lgement conside."01tions favor
amending the regclation to provide
formalilld consistent guidance to'Army
field personnel

However, CEQ ofiers eoinm~tsand
recommenrlatiow to imp"lVe the
usefulness of the Appendix B guidance
to District Commanders charged with
detemtining the scope of analysis.

Willi respect to the amended .
regulation on purpose IlDd need. CEQ
finds that the propo6ed reguJation is
genen!illy ad~uate. but recommends
that addUfona1laniUage be~ in.
the amendment to tho! effect that the
agency must, in aU cases, uutille
independent judgment regarding the
public purpose and need of the proposaL

When ~aringan environmental
usessme.nt. there is no legal
tequin:ment to include 8 IIPecifu:
ufer=ce to "water dependent
aetivitie'" WIder the set:tion 404(b){1}
s,,-,idelines In lhl: Army's NEPA
procedur!!s. However. CZQ rccomccnds
that in the spirit of conshtency with the
CE:Q ~atiOlUl and allound
managemnt policy. specifically to reduce
duplication and paperwork lind to

- increase efficient almpliance with both
, .. NEPA and the Cean Water Act. the

Army'S proceciures ret.;,in lhe.
requir2.!11ent to integrate mto the
environmanlal imnaet analysis the
a1!mnatives to DCID.water dependent

. :~; .~vities undet section i04(b){l).
", ~-. Q;Q finds that the Army's proposed
,', regulation concerning page limits to be
: "::,prelD.ature in that the Army h.a.& not
.::., presented any evidence d8m!ltlstratih;

.. ,:,:,-tbllt t1u:re has been 8 conscIous effort to
:,.:. :~. abide by the C£Q page llrnit

::;~::,. recotnmmd.ationa. CEQ recommends
.:;!' that ~e Army attempt concerted

.~:. ~rnpha.oc:e ~th the CEQ reaulalion
-:.~.. IIfore propo.llmg Breduced page limH

len""

Dlt~d; JUl1e 8.1987.
A.. ;\tan ffill
C.~ai::r.::.'I.

COL~cn.O~ ENII'lRONMDITAL
QU.~1..l."TY

rl.Ddings aed RecommendatioWl on
Reierra.l From (J.S. tavironm8lltal
ProtBdWn Agsncy Concemmg Pr:lpoaed
_l\.maa.dmentJ to U.S, Army Corp.ll of
En~ ProCt,!D.1lJ'e5 for ImplAmI!l1ti.ng
the National Envi:onmentaI Policy Act

Intr.Jductlon
Section 309 of ttJe Clean Air .'\CI and

the COWICU OD E.."wircnttlental Qualit}"!l
{C:::~ .egulactons Im;.h:me:1~ the
procedlaai pro\;siolU of the National
£:tvironmentai Policy Act (NIP.'\) dfreC't
Lbe Administrator oi the 2nviro!Ullentol
Protection Agency (EPA) to ntView a.cd
comment publicly on tha I.nvironmeotal
impacts of federll1 activities. includioi
proposed reguladc1u published by a
department or agiCCY, It upon reflew.
the ~.-\dminls!i2.to:rdet=ines that the
matter is 'Wl5stisfnctory from the
standpoint of public health or we1!ale or
environmental qucUl.ty,' section 309
direw Lbat the ml.tter be refemd to Lbe
Counc:iL" (oW CFR lSM.l(b}) ,

On Janua.ryll. ~;lH:. the U.s. ArmY
Corps oi.Ertgi!lRers (Army) pnblishad
proposed amendment! to the Amly
NEPA procedure" On MArch.1Z. 1984.
£PAsubmitted written comments to the
Anny pursuant to Jection'309 oithe
Clean Air Act:Aft~ .lIeveral months at
di501.Uion betweeQ EPA and the AImy,
the Army transmitted draft fiDel
regalaticmJI to at! on January 28..1985.
The~A determ.b:l!d that thl: proposed
resulatiolt! were "unsatisfactory"" and
on F==rJ.iSry::5, lB5. referred'the
proposed amended regulatiott!l to the
Council ofEnvirunmenta1 Quality,

la hU ariilnalletw' refJ!.rrir:tg the
mat~ to CEQ, Administrator Lee
ThOlmu stated that Army'. proposal
would bave an ach·er.iIE: ££feet on EPA's
program 10 review significant
environmental iro:pac:1s of propose.d
fedaral actioJ1.'l. and its ability 10 prevent
U!:.!ccept&ble advene meea of dred;e
and fill di:lI:nargel tmder section 401 of
the Clean. Watu Act. On Aprilla. 1986,
attar 9eve:al extenrions of time at the
requnt of the Army, I the Army
responded to EPA', refettal. statiDg that
Its larest propo,al mdics.ted a geod faith
effort to reach a compromise with EPA
and was well with:.n the nmge of
reasonable agency d1I:cretion.

AJ. thfil.reque.n ofArmy, c:EQ retunieCi
the referral on May 1.1986, to EPA Lor
further Degotiation by the refe~ and

lead a£:endes. (<<I ern 1504.3{f}(5)J.:
However. ;u.-Jler n~otiation! bE:!twee:l •
AnDy and RP.~ We~!! unsUCCl!.lI5ful. .lI.nd
the :::iisagreem!nt was r~suot:'lit!Rd to
CZQ by::?.'\ on Oe~ember1.1,1986. In
!.hat letter, .o"dminiSttetQrThomu st:J.ced
that

~... EP.~ and [Arm)'J con~ued wondai to
n!lolve luuu itI tt:. referoal We .ppredated
lht oppor:unity to MJo~l.on the prapQttd
rqn!aUlry lancuaCI. but~! there II"I!

ramainJ.ng unresoiviid Jui:Ul.a.Dtnle ctmCl!-"lUI

wtuch :::IIUI be addruud.
·',"Ve lire·&[. 911l8e I.ll thi.lI llitort whUl! the

Qppommily to initiate the Councll'l SWUiWtl
AI;: &uthgrity ... would ~vp 10 expedltl a
:nuhl<lily I&O,r;u:tnry rtlolulion to the
OUllta!ciir.jl ISSUII. n.a powllia!
environmenw C1lDsequencei at !bue istun
al"l! 90 'i;nitlc::eC1 IS 10 wUTallt CoOCJI'L8l2t
from. iIl.teruled p1a.rtiu from outside of tht
Iud. aDd rai.mn; .~c:ief.~ Letter from rM

, HonombJlI Lilli M. Thomas. AdminisaolOrof
Environmental Pretlaion Apncy 0 W
Ht1",~mbJtA Alan HilL C1!ain:;Q1J, Co=cJJ
(ZQ Environmmtt11 Quality. DeeB!lbllr 11......
, CEQ commenced in CDuideration of
thiJ referral by lUU1OUD.cing. series of
SUI1Shine Act meetings to facilitate the
partic:i.patioll, of outside parties. On
January 8. 1887. CEQ held a meeting.
Opet1 to the public. for the putp03e of
bain! briefed. by the CEQ Ganera.l
Cowuel on the is5W!S nlised itt the . •
referral On January 12. U87. CEQ held.
a second meeting. open to the publilO:. to
hear from the representative. of the
Amry. EPA. and other federal ag.cn.d..u
regarding the isstlu raIsed in the
referraL At a third meeting, bald on
Febr.!ary 501987. members of the public
had. s.n oppprttmity t!I present view. 00

tb issues raised in the referral to·the
CEQ, F'mally, writtlm comments were
received by CEQ from Dec:ember 2J.
1986 to February 11.1S87.s The Caanci1
.inr:uelylI~tUreai't'iag the
diTCr.le views of all Uueres~d partie!.

,. The Council bas made copies of
information preselrted. to it available to
all interested parties.

Majar Is.suu and Stand:ud ofReview

To facilitate its review, CEQ halO
Identified four major ismes in d!spule:

. (I) Scope of analysis, or "small federal
handle" i88ue; (2} purpose and need: (3)
lm4!ysis of altemati'{(:11 in
environmental RUe!lsmel1t.s: and (4)

·page limits on environmentallDlpad:
. I(etement!. The,e findJ.ng, and

re<:ommendat1ons will aAdtul each of
these Isnu,

The iBmu raised in t.hi5 refe=!
contain elaments of both law and poUey.
CE:Q has arrived at its find.!na' of law by ..
con:rldertng the requir1:m.ents of NEPA. ..
the directivu of Excc:lltlve Order US14.



, .
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Engineete ch~tied with d'lterrninWg the Anny has regarded·the CUlTcnt
i/.=P" DC ~3Iy'ill. regulation U oVllrly expansive. and.

The i~~ue beiere us is the Army's indeed. baalJDpremenled it by
guidance to its District Conunanders for employin!l a rule of reason and common
dl!tennining the: scapI! of analysis of senSI!. The federal courts h:lve :l.lso

,impacts and alternatives for purposes of evaluated the propcr scope of analysis
NEPA liompliance whE'll the proposed by examining the facts of a particular
federal action Is an Army Corps of case. Thus. in Winnebago Tribe of
Ensineers pennit. Genl!rally speaking. Nebrasko v, Roy. 621 F.2d 269 (81h Cir.).
the permit actions sub:,ect to this . t;ert.'dem·ed, '199 U.S. 836 (l9oo). the
guidance'are drcdge and fill permit& United Stales Court of Appeals for the
under section 404 of the Clean Water Eighth Circuit determined that tin EA.
Act and section 10 permitJl Wider the prepared by Ute Anny for a Section 10
Rivers and Harbors AI:t of 1899. permit under the Rivers and Harbors

The current Anny rEllulation reads. in 'Act for a river-crossing portion oC a
rl!levant part: proposed transmission line need not
'n EA [En . 1A 'I h 11 examine the impacts of and alternativeseo V1f1)nnlenta ssenmen s II th

be a brief documenl (should llonually llot to e entire transmission line. In that
el[~ed lS pBse!) pnmrui_y focusing on case, the river-<:roseing portion of the;
whethu or llOt the entire project lubject 10 line was approximately 125 miles out of
tht permit rtlquirement clluld have signiftClllH 67 miles. Given'the facts surrounding the
effects on the environmellL ... (For construction of that particular
example. where II utility .~ompany is applying transm.i£sion line (for example. no direct
for a portnit to construct ,in outfall pipe from or indirect federal funding for the
I proposed,power planL ~e EA JllUlit ese-eea project), the court found that the Army
the direl;! and indirect IIDvirolllllellW effeCU did nat have such sufficient control and
and allernativei oC Lbl! entire plant)" 33 CFR
PUt z:JD. Appendix B. Se,;tion 0(.111. responsibility over the entire project

such that nonfederal segments had to be'
The proposed Army regulation reads: ,included in the environmental

"Scope lind Analyais alSessment.
"{11m some situations, a pennil applicant In Save t/leBay, Inc. v. Corps of

, may propome to conductll specific activity Ellgineers. 810 r.2d 322 (5th Cit.), cert
requitil1ll' a Departmenl of the Army permit denied, 419 U.s. 900 (1980). the United
{I!'-<:~ conatructiooof II piJ!:r in a llBviSilbla States Court of Appeals for, the Fifth
water ol the United StatE') which is mcrely Circuit upheld the Army', determination
one component,of a largE'r project (e.g., that the issuance of pennit5 for
OODstrllction alan oil refnery onao upland ~_h_ f£l lin
arell). The.d1stricl commllnder should inJi=!ion of'an e uent pipe' e in
@gla.bliah·llie'ClIpeofth<!NEPAdD=1!n.I naVigable wat!u-s,to serve a chimtical

.: (e.g.. tba EA or EIS [Envil:o.nmental Impact manufacturing plant was nOt 8. maior. . '.
Stlltemenll to addreea th,} tmpe.cts of the , federal. action signifiCantly a!fect.ins; the
q>ecmc scrntyri!~: Q Dapartmant of , . quality of the human environment. and
the AnDy permit and thOle portions of the thus dId not require an EIS. even tho~
entire project over which the dUstrict '." the factory that the pipeline was to
oommander hu sufficislIt control and serve would have major'impacts on the
responslbillty to warrant Federal review. surrounding counties_ This case has

"[2) The district cgmm.1nder ie coouidllrl!'d
to have COlltrol and rospnnsibllity COf- been frequently cited u support fDr tho
portions of the project bf'yond the limits of Army's cunenl propo&al. However, the
[ArmyJ Corps jurisdictiOll when!: the Federal COUlt noled that It was not eJ:Pressing
involvement is sufficient 10 tum an' en opinion. ali to the proper scope of an
usen.tially private actlollinlo I'Federal ". 0 , EIS llhowd one have been necessary;
action, These are cues where the' -;ra·ther. Its holdiflg-rested, on its '
en\~ronment8.1 cotuleque-"'-ce! of thn luger conclusion that the granting of the
project are eseentiilUy products of the Corps plpeline construction permit, after
permit actlcn. • . iSSQanca by EPA of a Nationa.l Pollula.nt

"[31 For those regulall!'d IIclivHi.u thaI Dis~'I.~-BElimination System. pmnit
comprise m!!l1l1y a llnk in a lraDSportation Of .............6
tlfility trensmisllion pl'Di~d. the'scope ol W8.1 noLa "major federal action"
aas.lYBilI &hould addleS! the ap,ecifl.c activity reguirins an 'ElS. la 60 deciding. the

,requiring a Depatwl!'nt t,f the Army ponnit court noled that the Clean.Water A-ct
and soy llther porllOll OC!.h1 projacl thlltjs , ; .. specifically 8XBD1pts the issuance of
within !.be control or f1'SlIOnsibllity of the 'such permits from NEPA revtl!w, and ,
(I\n:tryJ C<n1':l ofEngilleerS.. , ," 33 G.F.R.., pfohibile any othltr flllderal agcmcy!'rum
Part ~o. Appendix a. 8{:etioo 7(bJ. reviewir.g any 'effiuenl Umitations

The Army's current rellulation established by such a permit.
addressing the aGOpe "C anal)'sia can The holdings in both of these cases
':federaUze" private o:r state or local have been adopted by the Army in.-,
projects over which, absent one Army ,guidance to field offices. issued in

"permit, the federal gO'fernment has' A.lLgUlIt of1980. Since thaI dale. thc
. neither control or responsibility. The Army har reduced the number of EIS,. .
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as amended by Executive Order 11991

•

(protection and Enhancement oC
Environmental Quality). and the CEQ '
regulations implementins the procedural
provisions oC NEPA. Furrher. CEQ has
evaluated thll iu:ue$ in light of relevant
case law and in light or the "rule of
reason" all expressed in those cases.

CEQ', recommendations regardin'g thll
referral issues reflect both NEPA policy.
considerations aod this Administration's
policies toward, regula lOry relorm, as '
well as CEQ's concern for efficient
management of the NEPA process. CeQ
is also cognizant of the directive to the
Army from the Presidantial Task Force
on Regulatory Relief. which states that:

"The Army will alie ~vi&e ita own
r1lgulitlioru; Ie n(]uCll subSl3ntlaUy the time It
currently takes to prepare Environmenlal
Impact Sla!l?rnente and other documents
~ulred by the NlItional Environmentsl
Pelicy AcL" Adl1linss/raliviO RiO/OralS to l1le
ReglJJolCry Program Under Section 4eu of the
Clean Water Act and Section 100/ the R.ivrml
and Harbors AcL p. 3.. lr3.Dsmltted by letter
from Chri!tcpher De."vlulh, ~ecutive
Director, Prul4entlal Task FOrl::e 00
Regulatory Relief, to the Honorable William
R. 'Gianelli. AssJStant5ecrctary of the Army
[Civil Work,). May 1. 111B2.

There should be no confusion on th~
part of a federa1agency as to what the

, Ilpals of regulatory relie~ really are. It is

•

nat an exercise in relieving the Army or
any other federal agency from fulfilling
its procedural responsibilities under

, NEPA. 'The goal of regulatory relief is to
relie,:e the private sector of government.
induced and imposed regulatory

,burdens, delays, and expense !hOlt'
exceed wl\;)l is clearly rp.Quired by law,

CEQ also notes lhaL at this Urne.
it is nOI revieWing the proposed
rl!gulations lor more minor, tllchnlcal
changes. Such review will take pl.ace
altcr the proposed revisions to Army's
reiJUations are submitted to CEQ under
.40 CPR 150',3(a) of the CEQ'NEPA
regulations for teview for conformity
with NEPA a!ld Ute, CEQ regulations..

Findings and Recommendation.s,

1. Scopc oC Anililsis,

Ab../raet

The AnD.y'1 cumml ...guIslioIllldsireeaiTlS
!he BCOpe oC a.o.alysls can "Cederallu" private'
or nale or loea! project.B Ol'er which. ab'ent
OOll Anny permiL the Cederal government ha;
neithcr control or respoll9ibility. CEQ finds
!hilt Army', p!l:lllonilo BlDend,lhis
r~IlTinn i& Illlnem1.ly within ff!.IlIo;'lIbln. ,
llllplclDenlio.g agency discretioTl lind that ,
policy lind m~nageml:al consldel1llton$ favor
amending the regul l1 lion to provide lormBI
and consistent guidilDce 10 Corps field '

, :' p"f"lloniisl. . ' ,

•

HoWel·er. CEQ orren comments :md '
rB'Commendationlllo impravs thll u&lfuln~

, of the Appendb: B guidance to DisTrict
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considerably· lind no appeUate court
has ovenu-"Tled thl! Ar.ny g'.Jid3nce
hued on the QnOVe two C3ses.~ ~u"he~.

the type of action which WIIS th2 suoject
of the Save the Bay c;ue is now
included within the Corps' system of
Illlt10nwide permits and is c3tegorically
excluded from !\I"EPA re'Jiew.lt II also
!lTIpor:ant to nOle that no decision in any
court hilS held that Implementation of
the CWTent Amly reguiation Is improper.
Inappropriate. or illegal.

Given this hitlory of the
implementation of the C1llI1':nt Army
regullilion. the questionb3s been
<lsked-why change this regulation lit
311? An argument can be made that the
impJernentalion----.u opposed to the
lellel"-Of Atmy'~ current iJnplemen~
procedures bas been fair and reasonable
a~d has DOl been unduly burdensome.
While such an argument bas some
appeal. CEQ finds that the Anny's
proposal is generally \within reasonll.ble
implementing agency discretion and that
policy and management CDn5iderationll
favor amending the regulation to
provide fOl11lalllnd consistent guidance
10 the Army's field pertonneJ.

HOWever, CEQ orrers the following
CDmrnents and recommendll.tions to
improve lh.e U3efulnes! of the Appendix
B guidance to DIstrict Commanders
chOirged with delerminingwhelher the
scope of analysis would be confmed to
the direct. indirect aDd cumulll.t1ve·
dIeca of (1) the Army's pmnit action
only, or (2:] the Army', action ond
additional portions of the overall project
having federal involvement ot", (3) the
entire project. In general this will be
de!ermitled by the degree of £Metal
controllnd responsibility buud on the
fllcts ;md circumstances of each
individual case. The propoSld

. am~ndmeDt enumerate! fOUT factors to
be considered in making this
determination, While these factors
appeu to be belpfulln determin1ni the
IlXlent of tho!e Iletlon. Within the .
Army', control and responsibilitv, they
do not seem to IlS to be as tlSefuiIn
detennining the IlXtent of cumulative
fec.er:sJ involvement. Also, they apoear
to emision only two opposile poles of
federal involvem.ent: tb09fl portions
requirinll the Anny's permit, and the
entire project Surely then! will he cases
thai fall somewhere in between. It
strikes UI that the District CommaIldef"s
detenninaboru ""ouId bel made more .
Iccurn.tely and more consiuently if a .

. process were foUowed to explicilJy take
intO account lhe extent of cumul;.t1ve
r.deral oontrol and responsibility which
m;.y (depending 01'1 the faeu In each
.ease)l!xtend beyond the Anny's own
control and responsibillty 10 that of

other federal :J.g2IIcles involved in the reviewed by CEQ, lhe Army i. free to
p..."Oject. Once that ",cope of action" is adopll.!::Us la.ngua:;e. to aml:rid It. or to
c.ete=ined (which colild include t!:le propose 1I subititl,lte that ~dd.""esse. the
~ntire ;lro!ect !i the cumulative ferieral determination of CUITn.ulitive fede~:l.l

controlsnd responsibility is detennined conU'ol and responsibility.
by the Army to bu suffic.ientJy greet), Sug;u;l!d CAr,zuaJ#
then the direct, indiN!ct, and cumull1tive
effects of 'lIch federal action would be . (v) The utent of cumulative fedtl'lll control

b
lind ~potl$lbUity.

su jec[ to analysis for purposes of L The dlStriC1 comttlsodet" islurtber
NEPA compliance. conslder.d 10 bav. control.nd responalbilil)'

Specificslly. CEQ offers the following for pordofli of ths prajl!cl beyond the liD'llIt
comments on the speCific faetan of Alroy corp' jurisdJeti0J3 .....bert lb.
proposed In the Army's Appendix B f;UJnwati.... r.derel iDvolv~lIl:It of the Ann1
guidance: Corps and othar fecRt"a1 agenda II tulI".aent

{il Whether the regulated activity 10 gnotl~ conl.:ol onf Ncb addioonaJ
comnrises "merely a lin:<" In a corridor porrinn, of the project. Thue lire CU"
~"p"'J·ect(." .. 3 tran:;p.oItation or wbtl"ll! tl:.e envirolUllenull con5equerJt:es or the
'3 I' .ddltion.al portiON of lbe projectl V'I!
utility transminion proli<:~J·CEQ finds u.entillly !lI"oducUi of !.deral fiD.ucin&.
that this f;;ctor is con.rislent with NEPA a.ui.tsnce. direc<joo. regu1Oltion.« Ippraval'
cas. I;;w' and recommends retention of (nol including fWilMS USilWlU~11 in tile
this factor. form of genenl RveuUIl .harina funds. with

(II) .Whether there are alternative!! on federal aileney conllOJ over the
available to the applicanl lbat would not slIbMqueot lUe ofS\lch fundll. aDd not
require. an~ pen:ni1. CEQ observu mdudmg judi.cial or olIdmi:lilttal1... ci'll1 0'1"

1 aiminallJl!llIU:lDUlI aetianlI).-
that this factor is inappropriate y' b. In detel'UlWug.wbetber sufiidt!1t
narrow. There is no compelling reason I;\Imll.!;s!.lva r8denol involvemenl cUali to
wby the e'tistence of an altemaliveaxp.ndthescoptloffedertllre.riew.th_
method of achieving a p·roposa1 withoul dlttrict commander .haald consider whether
an Army permit (an altemath'e wbidl other redeRl-sencies lint Nquired to uke
the applicant. by dlWlitioJ'l, has not federal actloll IIl\der the Flab and Wildlife
pursued) should weigh l'1 favor of leu Co0rdin3.lion Act 116 u.s.c.llIn If uq. the
comprehensive e:nvironnental review,' .Nltional Histone~..tion Act ofUlllll (16
CEQ recommends that the Anny U.s.c. 470 1'1 seq. the Endangered Spedes Ad
reconsider this factor. Ilud If.it believes of 1m (is U.s.c. 1$~ ef SBq.), bet:uUve

"
fl fulb tt 'cuJ tb I ' .. ' . Ordetll9iO,ProlactiOnofWetJands,u. I ule _. • III ani ate .8 OgJ.lOliIJ. ''':~ U.s.c. 432'1 (1W1).. 'and other enYirorl:llcDtal
wationsWp betweeD altmutives ,'~..J; ';-n:new 1a_.Dod cxealttve 0I"del-.. .
avail;;ble·to the applleant &DdJhe .'. :;.~;'.t. :;.:.. ,.... ':-."" . . ' . ,
District Commander's dutermi!tatioD of ,..c.. ."In recommending mclt a process. CEQ
the iilppropriate scope of llIlalY'I$,;,:;'~.;.· .;~'.~~ is.not sugge9t!ng that tb J\nny Corp~of

(iii) Whether there are aspects ul.t!i~ ',.. RnglnIl6f1l should be the lead agency to
uplBDd facility in the imJntdiale vicinity· .. each of theee-csee.s. nllt wauld be
of !he reguJ.lted activity which affect the :: determined .al It II Wl~U Ctt."T'ettt
Jocetio.n and configuratim) of the .':. '. procedmu implementing CEQ's I.ead
regulated aCI!\;ry. CEQ finds that this as.ency ~Iations. Ra~e, C-,t,Q IS
factor is consistent with~A aDd .relterating that the arlVlronmental
NEPA case law. For p1ll'pO&e1l of . . review that IS1'l!q?~ for Q proposed
cleriiication. CEQ recommends adding federal ~~oowhtch tovolvel!lsev~
specific ex;;mple:r to illu!ltrate th, feder~~on, eho~ld.be conducted m a
application of this factor. coheswe m&mlerWithin the procedural

(IV) The extent to whi<,b the e.Iltire fram~~rk of the NEPA procell&
. projecl will be within tht! Army's .Additiooally, CEQ recommendlllbat
jurisdiction.. Thi.s factor is comUitent the Army's proceduri:s fnsurt! that the
with the requirement to determine the !CCPR of aDalysis for aIlalyting Impacts
Armv's control aDd respllnsibility for a aIld alternatives In the NEPA process is
proposed action. Howev,!r. it does not the same as the scope. of analylll for
adequately address tl;!e e'Xtenl of the purposes of analyzing the beue~tsof I:
cumulative federal control Bnd propo.saJ. Sse 40 CPR 15ClZ.ZS; SI_""
resporuibility for tlie proposed action. Club v. Sigler. 695 F.2d 957 (5th Or.
CEQ i. paJ'ticuiarly conoomed that the 1983),···

. prouss of determining Ihe scope of 2. Po"J!ose·l.Dd Nud
ana.lys~e ~elp i~sUTQ th<it the NEPA ~bSUtu:t
analYSlilS not m;Jpproprlately .
eegml!lDted. See Sierra Club v. Mar:sh, CSQ finds. lhal the propoaed regWatlollll
:;'119 F.2d 656 (1ft Cit 198'·) Theref Ilenerally adequata. but recommend_ that

. . I'" ore.. addilionallq·c:u,p be ialttted in the
CEq :ecommends devl!.lopm~tof an. a.qjendment to tbt d.et th.t the 'seney
.dd.ition~ ractor. The fullowmg.. m\IJt. in all cue•. ulrri$e bdepclldml
!aoguage IS o[fe~? ae a ~l.Iggestion. In judpntnt res.rdin, the public pwpoll! and
Its proposed re\'16100 ultimately Ileed of tht propolll
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The issue before us. is how the

•

purpose and need for 1I, project is
defined by the Army when prQp.. rir.g an
E.'\. or £IS ior 3 fede:raily permitted
action.

, The currerlt A..-my procedures stale
that thi' s.ect:!on of the EIS:

"shall bnltily ..cognize Ullt every
application has both an applicant's purpOle
and nevd .nd a publie p~:pou and need.
Thl!1t lilly be the f&I!Ie when lhe applic.:lnt Is
a govenunmtal body Or aswc:y.m mD/Jr
lruww:es ....hen an EIS il requirtd and the
Olppucant £I not. sovernmenlal body or
ajency, lb, appUc.mt i., lJ:llLDIlU of the
pri"t'iltt IKlor enia;ed In provldJ.a: a good cr
servlc. f.... pru!iLAI the~e time, the
.pplicant Is f1lQUlttmS • poanait In p..ngnn
wade which. If appwved.1s eonslden!d in the
publle Inleresl [I.,., provides a public benefit),
Thn public: bu,nlllhell be .t.~d in as
b~d. ieoeTic tenn.s aa pollibll. For
iD..lI;mce. the need rOT a water Intake
struetla'l! n!q1lring (aa AzmJl Corps permit aa
pin of a foall fuel pow.... plant thall be
It.ated a. the need fOT enet'EY IIIId Dot be
l1mited. Ia !hen~ far coolinl- water. lD a
similar way, the Deft! forbonBtng near l:aIlII.ls
or aelr marinal. elc.. ,ball be' expreued a.
the need for .helter.ad "not I! the need for
l"Ic;reuion near watu." 33 CFIl. Pan Z3O.
Appendb: a. SelOdon 11(b){4).

The propoM!d Army regwation reads.
in rdeVlm1 pan:

'"If the .....p&' of anal)'lOY (or the: N!1'AedOCUlllftlt ..• Qll"ftl only the proPOll...I
~pecifjc activity rrquiring a Oepanmenl of
Iba Ann, permiL then Lb. UDderlyUlg purpose

. and Dud lor th.t specific activity Ibould be
allted. (Foruample, 'Tbe p\lfPOle Bod oeed
fur the pipe i, to oblain coolinS Water from
the mil!' for the e1ecD1e p!:la.1'IItiPg p!IlILl1f
the seoJlf: of thll 11-111115 (:OWl'll '::I~
Vlwaiye projlcL ooly.part·of whleh may
~aire lin Arm'! permit. Ih2D the underlylDl
purpou and nO'ed for the ent:lrl proi...,1
should be .tI11ed. (por txIImple. "The puspolt
and heed for the electric genarlunlj plan\ is
10 proYidl inaeased suppUel of alectricity to
lbe {nlmed) leosr-phic a:u..l Normally. !he
~pliC:ilDt .bould be UlCCIImSed to prvride iI
ItBtemmt ofbil propoK'd lel.ivily'. purpOJe
and need. !:rom hia pvspe=ve (lOt txampl&.
·to CtlIDtn:.Cl: an e1edric ~tinI plant'"
i!oweYQr, wherever the NEPA document',
ICOpe ofanal". renders Ulppropriar.e. !he
lAnny) Corps a1.Io Ihould consider and
expren that actlYlly's und."lyinll purposo
tlnd need from :II publlc inUlint per&pective
(10 tae thllll&Illl uunple. 'to meellh".
public'. nted for electric!'l1U1D'').- 33 CFR
Part Z3O. Appendix B.leCtl.on sb(4).

The crQ regula.tiOD ~ad,:

~llso:.13 'PurpoM and ne.ctd.
''Thl flatelDe.. t .!uU bricl1y fl)edfy Lb.

underlyil\i pwpo,e and nud to which Lh,
agoncy I, resPOadinll in propo,lng the
altemaliYu includinsthe propoted BetiO"-~

. CEQ', regulation thus i'nake& no .

er·ntlCtion betwem II pnvate and public
'purpo.e lind need". On the one liaod,

e very fact th.t • particular pl"Ojeot,

rt!tl.ULreS The iisuance of a federal pennit
necessarily im.plies a degree of federal
review lmQ ~espDnsibilityfrom the
pubiic intero-1lt perspl:tcve. On the other
hand. a reasonable evalu:uion of the
proDosed action and alt!matives must
irdude a thorough wlaerstandlng oilhe
appliclIct's purpole 2nd need.

NEPA,case llw hall intemreted this
requirQment 10 con'ider both public and
private.purpose lIond llUd. Co\llt! have
s'!fused. the need to consider the
objl!ctive.s of the penoit appUCilIl.t.
RDoSRvelt Campobello Intt:rnotfonol
Porle Comm'n. v. EPA, 6M F.2.d 11>41 (1St
Cir. 19&2), but bave auo emphasized tha
requL."@mentforthe8!il!!!ncytoe:xerdu
indep80ae!lt jut:igmem as to the
IIpproprlate articulation of objective
purpose and need. City ofAlIgaan~,
Hodel. 803 F.2d 1016 (9th CiT. 1986),
Petilionjorcut. filed. 55 U.SLW. 3783
lUS, Apri110, 1961) (No, 86-1621].
Cou.... have c:.aunonotd agalM! blindly
accotplini only the applicant" 6latement
of PUll'05e and need. both tor purposes
of public intere!t revilw and for
formulation of allematjve'!n the NEPA
process. Aheema v. foamell, 81Jl F.2d 633
(7th Cir. 1986],

The proposed regulation i. lm wort to
achieve cOllsident.timl of both the' .
applicant's and the·public't purpose and
need by inmucting tl:1II Datrict
Conunandu to Dorm,lIl1y focut on the
spplIunt's purpoSI and need, a9
articulated by th. apJllicant bot tl?

. consider and express the activity'..
purpose and need lro!llll poblic"interest
perspectivE "whenever the NEPA .'
document', ,cope of llDllly!is r2Ddeu it
appropriate." CEQ finds that the
proposed t'£gUlal1on is ie:tlenilly
adequate and consistent with the
proposed approach 1(1 thE scope of
analy"is. CEQ recommend, that . .
addillonal iflD$Uage be added to the
proposed regulation 10 lhe effect that the
ageney must in all CilGet, ~se
independentt judgment n,;.rding the
objective purpOM iIlld need of the
pl'tlposal. '

3. Analysis of AlteIDatiVQC in
Environmental Asses .menu.

Ab.zllttCI

Then i1no 1.1 ~remenl to include.
sp.cl1ic reierence to ~W;lludepende:lt .
icth1tiu" =der the Se<tion 404[bJ(1)
Inid.Jinu In the Army'l NEPA proc;edures.
However, CEQ rel:ODunl'llds thallrl!he gpirit
of CQIUlislency wirh the 1::£0 rernJations;].tld
'.f sOWld lnaN8eftle!11 pollc:y, specif'it'llUy to
ntduce lIupllC3tiOll alld l"perwork £Il1d 10
incrulII! efficient eompliantl with both
NEPA anll the O.aa Wl.lter Act. thll Anay',
proeedu.res telam.lbe rl!l'luirem.cnt 10
Inte;raUl win the tJtYi."OIl::I:leDtal iltIpaef
IlUl!yai. the allemativu to nonwallr
d~ndenl ilc:ti~tin WlC~Sea!OZI ao.(b](l).
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'The issue belore IlS is the
detennination of .....hen the Anny must
ex,3IDine alternatives in sn EA.

The t=::I.t Army regulation rneds:
-I- EnYifOnmental Auenmtot 1!J\). The

.Jb;trlet 1"Q;z.Inllr:m.l1 jUl."1I" 1In e:...... II ~n
III pr:lctie.:lbll ilfllr an I"IIle~'an\ :nfnnnllrion
hu bun made aViliLabl1 10 the di.tricl
en(ineer {I..~ aft.r the commeol period for
the public notIce a:ulouncll:lG receipl of lhll
permit appllc~llon has upirtdJ and prior til
prt!plraUOD of the flndinas of Fact (FOF'),
The Ei\ shall tnclllde 11. r;!itcuuion of
re3sonable .It.m.ti:",..... Howner. Wbla the .
EA cD:1flrm. that thl.lJolpaet...r the
applicant', propolII.lls not Aianifi=L there
an:ao 'l:nre.olved coniliclS co.ll.ocruinC
alL'nuevO' IWU of av/lillble retourccl...'
(Stctlon10Z[l)fE'l of NEPAl, and the
propond action b a waler dependeot
activity, thll EA neednol mclude II discusston
on .ltemalivlHi to lbe proposallD all othu
ca'es the EA ~Ufl address.11 the
.ltematiYeI thUlo befON the uJtimate
dedsloD maker, lb.iI diac::auion willmclude:
~"'led10=' by wb.ich!he enmomnent
misbl be protecled l1lld by whieb ad~e
Itnpacll: COIUd 'be redllce<l by almiili~8of
thl permit. The. EA 'hall be a brief docurne.nt .
"houd oOlnormalJy 'l'Cceed.1S.pagcs)
primarily focuting on whither Of noI the
entire project .ubiea to thI pernrit
rwqClir=1~could have slpiftcall1 elfecl.S QD..

th. lD."iralUllftlt bat sha1I oot hi. aaed to
Juslify .. decision-(Forexampl.. where ..
u.t!llly CClmpaIIJ iI-w1yiDa fc." pamDt to
QllDltt1tCt aD outfall piP'll: from. propoRd
powerpJant. Lb. EA muSI alSesa tbe dinIc::t
and lrIdlmcl f1Dviromnental e.ffe.cl&.lDd •
Ilhertl4livQl; of fh.e eotire plant.) nl £A aha1I

.conclude with. .. FONSllSee to c.FJL'. .
lSOa.13) or·a determh>;otiou that.a DS if;
~irtd." 3:l crJL Part ZlO. Appendix B.
Section 8(1).

The proPOled Army' r,es\1latioD read,:
~EAIFONSID«ument. (See 40 C.F.R,

15Ol1.11and 13Oa.l:1 ror definition. I.
"a. Emdrollll'e11toJ ...uSf!$/7l6IIl (EIl.J tJIId

FiIldinp ofNo Siprj/ja;llIf Impa~1 (FONSl).
. The districi commander ahollkl completi I.D

FA allOOll as pncdc:abla aItu all rele\lllni
infOlmltion is nailabl. (i.&.. af!.e:" III.
COJ:l.m.l!:nt paiod far the publil: =tiCll! of !he
permllapjilleatltxfl bat upir'edJ aDd prior to
amIpletiotl of the Slatemeot offindlnc (SOF).
The £A sholiid normally be eombined with
othQr l"Iqui:Ted doMllenlS [FA!.J(K[b)[lJ!
SOFfFONSI),Whu the EA C:O:l1'inns thai the.
impect: Di1be Ippllcant'. Pn')pCIoIai ia nol
1igIUflamt. U>d Ihtn art no 'unruol\lft!
conflict. cotlCerninl altunative Ull!a 0/.
nallabll': reaounza •• : IMetion 10Z(Z){E) of
NQ'A}, the EA need not include ..~..iO'll
of albrmatTrea.~The abo~ rul' would
not pteciude t!'ae dislri=t otImlUIJJder Wilt .
c:ontldel1ng ailematives notdiscuuad In th,
EA during tilt conn.. of die public itll_tt
review for lb. pmnit applieatioo. if thll
.would be _ppropriate. In all olhu easet
.....neR the diluid =mmendu determines
thai th~re are Wlr'noived c:onflicq. conc:nning
alLem:llive IlHlI of Ivailable t!:tfl".1rl::U, the
EA lball inclulle a di.c:nnion of the
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Nl3ion.ble allernatlvtl which'arc to be ilgency. the &nalrsLs of al~JTI.tivef; rl'quired with tba CEQ ~I.tion heron:! ptopc.i.lIg I
colUlciered by the ultimllt dacilion·m;k,er. for NEPA ell~nmental daClmlmts. reduted pq:e limiller.gth-
The dec:sion "pilons naila-ble to tht (Army\ incllldbg slJ7rllement.IIAnuyl CIIJ'ilI NEPA •
Corps. which embr.ce all of Ule applic:lnfl dOCWlll!t:U. will in mOl! ca'l' prtlvide the The issue before us is the length of IU1
,ltemll!Ve,. are i.uue the permil. iuue with ioConnallon for lhe evalualbl1 of ;,lt~mativn EIS 10 insure adequate analysis of
condition-. or deny Uti pennir. 'Approprille under lhesa Guldelinl!l , .. ," 40 CFR impacts and alternatives. The ctment
conoWonS' may include projt!t:l moditlc:ltiool :30.10(11 (~J tlfld (41. Army regulatiora do not ape-city page
within the SCOPI of estllbliJ;hed permit Iimi f
eondilioai"ij policy (SIN JJ CFR 3Ui.4J. The CEQ's NEPA ~e8'ulatiolL . 'w or ElS(,),
decilJion optlon to deny the ptmrlt rumn m "E!l.\'il'onmenW rtview Old consulatlon The proposed Army ttgU!.atloo, stale
the 'no llction' altemaLiv.. (1-.., no requirement,." state,: that:'
conttl'llcrion requiring an Army Corp. ~ ." I ..u
pertnilJ.Th~ combined dOl:UlllenlllormaJ.ly i_ITo the fullnt extent I'ouible, ;gRndei ' .........pege eltt wow... in moat Clues.
should DOl neftd 15 pages and shall ,ball prepare dnn envlf'oo.nltnta! impact be adequate to diSCUM lucd:l.c:t1y the
concludl with FONS) {See 40 CFR 1soe.13J or .tatements amctlmIntb' with ud bttgrated. relevant NEPA iatuu Ind to meel1epl and

, I delcmUnation Ihal an £IS i. nquirec!. The with Invir.mmenta11t:lp;lct .UWYMS and l8chnical requlnmantt. To the nlelll
di5:rict commallder msy delesall the aigning related 'Iln'era and ltudia required by ilia. pra~tlble. Uld.COM~111with produtillJJ: I
of a eombilled dCcumanL Should the £h Fish llDdWildllfe Coordination Act (1lI U.s,C, (egally' and techniea1l)' adeqUllte ElS. llliUict
demonstrate UtS! an £IS is oeceuary, !hI !l61 It 3eq,), the National Hi:ltOric co~detl wUl ma.k.a all relillOnsbl. dfol1.l,
diatrict com.mllnder sh3.ll follow the Prelerve.tiOll Act of::.lI66 116 U.S.c. 41'O.et 10 limit the text to a CODciao!-, relildlble lencth .
pltu::eQIII'n ouuwd in p'flIgrapb II of thiJ ,eq,). !b1!,.E:ndulued Spe::iJo.s Act ofWJ (111' . of-so pl ses.:'·33 CFR Z30J.J-. •

, 'Ippendix. In thote cuu whl!l'l!! it is obvious u.s.c. 1531 It .eq.). .md othw tnYiroa=J,ltDtal· Th .. . , ", .L·:. .. I -_.. ----.... ..." 40CFil e CEQ I~tionr 'Itate wit thean ElS u requlnd. an EA iJ not rI.l:juired. ~ ~ aw' .....~....\l! or.........· •..6 ....
1S02.25{I),. text of final EISa lhould nortoaUy be.

· EPA objecls to tha dele lion. in the Still another CEQ NfP.!'.. regulation . lellllhan 150 P4891 and for proponla of
propou,d Army regulation. of the entitled ''Combining documents" 11ate~ LmusUlll,cope·or complexity; sbould" , ...•, ..
requirement that altflrnatives be normally be len than 300 pagei. 40 CFR
evaluated In an EA iftbe'propolltl [s not "Anf ctn'irofUll2nlal dot:t1l11ettt in 15QZ.1: • < - '",

~\Natef""dependent" within tbe meaning co.m..PIi-=-:L~1hNEPA..rJaY be combiD",ed CEQ finds tha Army'. proposed ... :..
of FPNlguidelines fur section 40t . Wi anyoUll!Tlgency ..ocwnl.tlltart ce regu!a.tionlobeprematuretntllatthe· '.'

'

e.....l.~ unde' the CI••" W.,e, A"' The duplicatlon~d pllpel'Wvrk.·' 4O.CFR 1506A,........ ...... . Army hal no.t presented any. evidence
· Anny'. argument for" deleting tliis' .CEQ fintb that tbereil no leg.a.l demonstrating that there bas heeD a· "

reference In the allamative, section ls requiremeut to include II. tpecific coIllcioua effart to abide by the aQ : ~ -, .
that naither NEPA nor the CEQ refertnee.-to ''''n.ttr' deplildent·. page Umit teemnmllMaUQ11S. CEQ , ..; 1 ~
implementing regulation, inClude any activitie," under the ~c 'o0404(b)(l) recommends lhat the Army attempt' I.

reference to ''w:ater dependency", and guidelines in.the Army', NEPA ' .concerti:d. compliance·with·lb. C£Q . ,~, ":
.therefore: the Army NEPAregulallons . procedures. ~owever.CEQ recom..meoda . regulation bdol1l'propo'l!IlnB a re-duced ':".'"•
0!le~ nobnclude such a.reference:. White .. that In. the ~J;'mt of consistency ':"'i~ the" page'liaWl~ .. ' :,j ,:,''-: ,.-:' ',>.~:.-'.: .

" this LJ literally a ttue 'Italemul i~ doell.. · C£Q-reguJ.a:tions and QIl. sDUJUi .- :. . ... ' , .-:- ~"'-':-i'·.4i~
,': ~:not ~8cb·tbe enUre i!sUt:;. The . :., :...: ''': management policy; ,pdCa1.ly,!o ~:-·t;~·~Dated:~:r~~~.f;.~~:.:..::~ ._::

,requIrement to analyn altemaUve.. - '. ~uce'driplfcati~nand-ptt~erwork,arief ~.::::-'-~~: }-",r.::.~"'" ; ....::;~.~Jt::''':' '.=:';:":1.
. ," ..... Which ll1't!l"Dotwater deperidan(aetioni· to lnCl'ease-ef!iClent com}:,lia.nce WIth .:-' .~, :.0/:"., ' .•.-.-\ - :.j··::....:"..:;,·.r:.·~~ t-,':",f"\
, .' remalflB'lI. requirement of the section 404 both NEPA and the Clean. Watal'Act. ·.1 :'. WUUam:I. MiJli" _': . '.. ' ...:::.; .~. ~--':":f;;'i';.:" ~lc. ,~" ,':-'

permit ptogam. Under Anny'. CUlTent that the AnDy'. proceduru.a retain the Member.-·· ...··· .. '. ~ " .. :,
proced.uralrt:gulatioas. the section requIrement to integrate Ho the , J~I E. !k:bafer, .'.. ~', - .
404(b)(l) alternatives a.nalYsi.l. is envtro~ental impaC1 an.r11;y5ilthe , MIU1I~: •. ' ." . ~." ... ''l".:' ,

- lntertwined with the ahernaD.vea a1te.mabves to non~waterdependant ' < •••

a.naly&il!l in the NEPA process, in fact. aclivities under section 404(b)(1). Faotnottll. . .
the seGUon 404(b}(1) guidelines With respect to alterna.tives analYStS 1. Under·the CEQ raIemd rrgulatlottl, if the
themaelves stale that li:l most caBell. . in general. CEQ reitenltel itll earlier IlIld tseney requullHDOL'Iir'time and glves :'
N&A document. will provide the guiJ,koce that the altemalives to be ustuaQ<Z8 thaI the matt8l' wiD Dot ~
tnform.a.tiou for the eva1u3tion of . ana1'~Id. must at......vs be reasonable furwud in·dlle iDteri:D. t!uLCocmalCla)' grLot.

-~ an exW1llioa. 40 Cf'R 150U(d).u~ thia: ."
elternatives uildet iliose guid.elines. 40 alter::oalive!J. " 'bounded by some notion provtJlOD CEQ puled the AnD-y aiue .' •

, CFR ~O.lO(4), Under those guldelines: of feaaibUity' to avoid NE?A from utermonS"O( tll:D.1, in the period Irom. .
~(3) Where the activfty usoc:iatll!d with a becotninB 'an exercise in frivolous . february 25, 1965. to Aptill8. 1985. . :'

di,ch3fjl wbich is pl"OpoHd for I spedal boilerplate.' .. Guidance R~arrijnc 2. Tb2 CEQ ~fVTII regulaliona prt>\W
aquatic ,fte •• ,Oou not fequlB .~. or NEPA &gularionl, Memorandum from. that the Counc:i1 m.y. (&mODI othsroptiorts).
pr=irnil)' to or 'iting wilhil:l the ,pedal ChairlIlan A. Alan Hill to Heatb of 'ldJltennine that tb.t iuua a.hOll:ld be funbu

..' .. aquatio Ilite. in qUCltion to fulfill Irs bll'ic Fe.daral Agencies. 48 FR. 320463 (1983J, ., hl!sollalld by !be rwtmna lind I..d _send..
.'" ,. :,putpo•• (i.e.. Is IlOt "wIler depBtldent"J, .' quoting Vermont Yankee .Vue/earPower lI.Dd iI.not eppropri.tI for' Council' . ,.....

, " ..: :PTac~cable alte~alives thel do nOIlll....olvl! Corp, v. N1UJC, 435 U.S: 5'19. 551·(1i78). c.onaidaralion until ODt or more helda" of, ..' ,,', .
", _ ,.fpeClalaquaUc "tea UI! presumed to be .. ' .. .' .._'.~ , qendu nlporll tg the CoUDciI thlt Ibl '.'

. ~ ,.':'.~ .•veiI.abIL ante" dee.rty dtIm~,trlI.ted .;. ,'" Page Limiu on EnviromoentaUmpact . egendtl' dI&apemeuts.art ittecotldleb1e,'" .;. '.
~. o!b""';ae. Ie a.dditton. when a di.ch.llrge It Statements '. .'. " lID CfR 15OU(f](S]. 1'be I'derraI -.. remmed

propolld for ••petta! ~tic Sitl. all ' to:EPA ....d die AnA, IUldU thiJI p"'OY\&ll1l1.
prt.etiai.hle alternative, to the propond Absll'DCl '. S. CEQ rec.ived 51 written eom%nmtl

· dhcharge wb!ch do not Involve a diatllalie CEQ fincb that the Army'a pl"Dpo5ed durinS tlli. period. .
Into a .pl!cittllqu.atic dte Ql'lI pre,umed 10 .ltlOfl. 10 b. premature in that thI! Army 4. In 1981l Ibe AnDy GOrpl of Ensl!l.'ett! .

'..hlVe leu IdV1!J',e impact on the aquatic hal Dol p.resenllld llII.y Ivldeace, Bled a total of 95 EISs 011. ugu1a1J)ly aetion,a.
KOIYltem. unlttl clearly de/llonstratad demo~tratiDgt1Ilt there I1aI been e In.1.981. lbet all.ll:l.ber dropped to u. .
otherwiH. , e=acioUi eflort to ebide by t:at CEQ pIlP SubHqu~tt\llnat- fw ~lI:lTYElS! are .•

,',14) For actlons lubject to f\"EPA. whlll'a the limit recolMac.d.ations. CEQ recommends· . 196Z_Z7; Ul83-13: 11l&C-2O: 19l1S--15i
{Army] Corp, ofEngintert is the psrmiHing thallha Army .1lClI1.pl c;anceJted compliance ~zo. . ,
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BlWNG oag£ :1110-0.....

Chletof N.avl!Il-Operatklns. Execvti¥e .
Panel Advlsory Committee; Clo5ed
MeetIng' .

'.': ..
Punuant to the provisiON of lhe· .

Federlll Adriso.-y Committee Act. (5
U.S.c. app..}. notice is berr:by pven that·
the Chief oeN....al- Operations (CNOl .
Executive Panel Adviaory Committee .
Pacific Basin Talk force will meet June
30-1' July 1987, from 9 a.m. to 5 p.m. each
day, at 4401 Ford Avenue. A1ex81uirfa.
V~a. AlI lessiona will be closed to
the publlc.. '

The purpose of trnll meeting is 10
·examine the broad policy issues.reJated·
to maritime aspeda iZ) lhe Pacific. The
entire .8end~ .(oribe meeting m.ll. :. ':
consist of di,cnssions of key issues
related to Uriilad States national
Becurity interesls aDd nav.alstrategies in'
the Pacific and ndiued inlelIigenc.e. .
l1I.118e rDstters.c:oDstitute classified .
information that Is specifically' .
8uthoriud by Executive order 10 be- kept·
secret in thelntere&t of national defense
and is. in fact, properly classified
pursuant to such Executive order.
ACl;;ording!y. the Secrell1ry of the Navy
has determined in writing that the public

. interest requires thaI allsl!Ssions of the
meetinl be cloled 10 the public because

.. they will be concerned with metterl .
Wited In section 5SZb{C:)(1) of TItle 5.
Uniled Stat~s Code.

For further infonnatloD CODcemb:la
this meeling, Cllntaci Lleulenant Paul C.
Butler. ExQculive Secrel8lY oIthe CNO..,
&eculive Panel Advisory Commil~e. ...
4401 Fani Avenue. Room 601,
Alexandria. Virginia ZZ302-0Z58. Phone
(703) 756-1Z05. . ....

22523

"Department of the Navy'

Membe"hip of the 000 Inspector .
Gen~.(10) Performance R.mew .
Boa'"

AGD.cy: D~artinenl ofIiefeilH
Inspect.or Gsceral [11;). - ..
ACTtON:-Notice ofml:mbet3h1p of the
Dod IG PerfonnBDl:1! Review Board.

The mission of thE' SubI:ommillee-isto
provide the SOl Ad... isory Committee an
independent analY5il Md asuumenl of
the pillns lind appm;lches for L;'e ground
haled fre .. electr:m I~&et lechnology..
Integration experimtnL At the meeting
on June 22-24, 1987 the subcommittee
will discuss status of laser reuarch and
management \ssues. '"

In sccordance with section lOf.d) of
the Federal Advisor;{ CommiUee Act.
Pub. L 92--463. IS amended (5 U.S.G..
App II; (1962)), it ha!l been detennined
lbat thll SOl Advisory Subcommittee
meeting, concern! matters listed in 5
U.5.C.• SS2b(c)(J) (lS8Z), and that
accordingly thili meE'ling will be closed
to I..!le public.
,.aici. H. Me.III1I.
OSD F#defDlRI$i~t=Liaison Offlctlf";
Department ofIHflimu.
Junell:U81.

(PR D~ 87-13-t37 filed ll-l1-a7t 8:~ am!
ILl.»tQ COOl 51"''''' .

'.

SUIOlAin': Thi5 l:lotiGe 1WD0UIll:n the
appointnLMt or the Dlembera: o(the
PenormRrlce Revle\'V Board (PRB) of lh~
Impel:tor General. Tbe publicatJon of
the PRB membership 1. required by .5
U.s.c. 4314(C)(4). . '. .

The Performanc'e Heview Board, .
proVides filir end imp~aI review o~..;.
Senior ExeC'Utive Servtce performance
apprailals end makes recommedatlons .
regarding performance and.performance
awards to the Inspector General - ­
EFFECTIVE DATE: July 1. 1987. ..... ..

FOlfFUIlTNE.R IMFORI(ATlON CONTACT';
Gerald g. Sandaker~ Chief, Employee
Ma.I1agement Relation! and
Development Branch. Personnel 3.­
Security Di\;,ion. In::pector Ceneral400
Army Navy Drive. A.rlingtOIL VA. (202)
69S-02.S7.
SUPPL£MEkTARY INFCIRMATlON: In
accordance·with 5 U.S.c. 4311(C)(4J, the
endo&ed ire names of exacullve' who
have been appointed to S8:"11Q as
memberll of the PerlN'mance Review
Board. They will sen'e a one year
renewable term effec:tive'on July 1,1987.
LiJ:Jda M. ~~n, ·M. ,
AJ~mate OSD F«iuoJ~w-lki$on
Officl.r. ~T-'rrmMt"of lJefr.nse. .

June: a.lQ81.

"

DEPARTMENT OF DEFENSE

Offlcr: of the secretary

Strategic; Defense Initiative Ad..-i.sory
·Committee; Meeting

ACTION: Notice of advisory CommiUH.
meetings.

.5. ttl Colorado, River j"dion Tri~! v_

e MOf5h' ro.s F. Supp. lUS (C.D. Call11a5). lhe­
di.slriC'l c:DI.1n did dilcusI, and express
dilil~ementwith.: the d~,ion In SOIlI! the
Bay. Inc. v. Corp, 0.'EngfllHTS lind.

, W/nnf!DDIl" Trib. 0;Nttbro$k.a "" Roy,-to the
RJettnl thtl it percelve-d thal thDn decislDns
di.tingtW.,b.d bl!fWeeD ''major I.d~.I'ClioD­
;nd "significaJltly- tt separate uigMS under
;"lOA. lbe CEQ rttwa1ion•. bawever. Jlilt.I
thai ~(mJ';C1r reinforces but don not have;t·
meaning lndtpllndenl of sig:nificlJltly", 40
em lSI)8.1&" Neither Save th .. 80y nOf
Wiflnebo~ dilcuned this N1.e. aDd the Army
doe, not cballenat thi..! rule. .

In any .Vlllt. the court In Colorado River
indieS! Tribn dld lind lb,llln EIS Wa5
~uinld prior 10 issuenct or II" Army permit
for placement of nprllp for 5lBhJllzalion of
shoNl b.nJu on the ,lit of I proposed
~ttdefltia1.lld conunercial dcVllopmenL 'fbe
cowl resleG l~ I\QJdU:q on ."·,veney'.
nspct:l.liib.1ity vnOet" fo."EPA to .gea. lhe.
direct. iDditIet IlDd c:wnmulatlve emct!; of.
proposed Iction.ln thai Cit••; !.he court.
determined that Ihli!'Anny bad i.ai.'properly
lDmled n. lnaJy.iI to !he·direct efrectt'oC the
Artn.Y~it. ..
The.~of ana}ys:j.. inue ~dche.... the

U:1~.t to wblch Jhe propond action i., .
identlf>Bd .. .-rederalacllon for ~esof.
COmprlallce WIth NEPA. ModifiClltion oJ the
regulation addreuing scopt of ..c..lys., does'
not .ffed the ru[u!remenllo "evaluate '.
lmpa.ebL Onc&rhe ,cope ohnaI7si.·i.. .....
deterznlu(llbe ~C)'-Inu.tthen "f~. [he'
dir1!ct. indirect aDd C\lmlIlalive effeetll"'Clf tbI·.

•

PropOllld fldlftl IttiOIl. ~tl to Cfll. lS02..1l),
15OlU'. Ind lSO&ll.

lJ. WilUl~ Tri~ 01N#bro.Jw V. Rcy,
621 F..1d 2flg (ath Or.),~ deni#d, -Hll Us.

: Il3G IUlBO).
7. To tbe ItXin'lt thlt thit f.lletor reu on the

holdi'l8 iD SoW' die Bay Y.. Corps of
·EngJnl!tln. It .liould be noted IhaI1he CClurt
of Appeal. d!d not hold lhlt tt.a ,uhjecl .'

· federal ..dian mutt be I conditioD precedent
to private action in order COl preparation o(
lI:rEl$lo be reqllirad. ~t1Ie.r. lhe court fO\lnd
ilia! the ovllfSlI f~(JroJ fnvo]v..mCf\t in ilia·
pt'ClIo.ed actloll WI. inlufficient to
Mledllnliu" th.. entire project. , .

8. See to crR-1S011.18 (definitlol:l af""major
federala.:tion··J. . . . . '.

· [fR Doc.. S1-1SiOJ f"tlecl5-1l.-67; e:"5'"a~l

IIl.LlMG COOt;. '1zs..41 .....

SUMMARY: The Slte.tcgic Defense'
Initiative ISDl) Subcommittee-(Ground
Balled Free Electron Laser Technology
IntegratioD Experiment Technical .

•

AdviSOry Group} wiU meet in closed
session in W.ssh!ngtolL DC. on fune~
24, 19117.


