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Reguest for Public Comment on

42/642
June 5. 1887,

On May 27, 1987, the United States
Govemmment, under Article 3 of the
Arrangement Regarding International
Trade in Textiles a.u.dmar;curdance

ilateral Textile Consuitations With the
overnment of Turkey on Category

to matters which constitute “a foreign
affairs function of the United States"
For information contact: Ross Armold,
International Trede Specialist. Offlce of
Textiles and Apparel, U.S. Department
of Commerce. Washington, DC (202)
377-4212). For information on categories

-on which consultations have been

requested call (202) 377-3740.
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Office of Textiles and Apparel, Room
3100, U.S. Department of Commerce,
14th and Constitution Avenue, NW.,
Washington. DC, and may be ohtained
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Further comment may be invited
reﬂardmg particular comments or
information received from the public
which the Committee for the
Implementation of Textile Agreements
considers appropriate for further
consideration.

The solicitation of comments
regarding any aspect of the agreement
or the implementation thereof is not a
waiver in any respect of the exemption
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Turkey. Moy 1087

5 mclusiong

T - "Categary 342/642 from

2 550 dozen during the year
1567, more than three times
Imported a year earlier.
arts of Category 942/642
:hed 60,167 dozen compared
nported durlng 1986, a 92

: 'Crtagary 342/642 hes beer
orts, The sharp and
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o this disrupton.

md Market Shere

¥ of cotion and man-made
ied five percent from 6.233
11983 o 7,805 thousand
Impatisan of gavernment
r:umngs * flata tor 1986 and 1885 indicate that
1585 production will be tlown four percent. .
The domestic manufacturers' share of this
market fell from 75 percent in 1983 to 87
percent in 1985, The U.S. merkat share is
expected to decresge further in 1988, to
around 57 percent.
LS. Imports and Import Penetration

U.S. imports of Category 542/642 grew from
2,798 thousend dozen in 1083 to 3,704
thousand dazen in 1985, a 36 percent
incraase, During 1986, imports of Category
342/642 reached 5,295 thousand dozen, 58
percent above the level imported during 1985,

1 U.5. cuttlngs date are [or wemen's colioa, wool
and man-made fiber skirts ond include both wovea
and knit skirte.

The ratio of imports to domeatic production
Inereased from 34 percent in 1983 to 49
percent in 1985, The ratio is expected ta raach
77 percent In 1864,

Duly Paid Vslue and U.S. Producer's Price

Approximately 79 percent of Category 342/
642 imports from Turkey during the vear
ending February 1887 entered under TSUSA
numbers 384.5251—women's cotton waven
skirts. not of corduroy. denim or velveteen,
not ornamented: 364.5146—girls' cotton
woven skirts, not of corduroy. denim or
velveteen, nat omamented; and 384.3444
(formerly a part of 384.3440)}—women's and
girls’ cotton knit skirts. not ornamented.
TSUSA number 3845251 alone represents 43
percent of Catcgory 942/642 Imports from
Turkey,

These skirts entered the U.S. at landed
duty-paid values below the U.S. producers’
prices for comparable ekirte,

[FR Doc. 87-13491 Filed 8-11-87: B:45 am|
BILLING CODE 3510-DR-M

COUNCIL ON ENVIRONMENTAL.
QUALITY

Implementation of National
Envirenmental Policy Act; Couneil
Recommendations

AceNcy: Council on Environmental
Quality, Executive Office Df the
President.

AcTion; Information only
Recommendations of the Council on
Environmental Quality regarding the
proposed amendments to the Army
Corps of Engineers’ Procedures
Implementing the National
Envitronmental Policy Act.

summaRyY: The Council on
Environmental Quality's (CEQ)
regulations for the implementation of the
National Environmental Policy Act
(NEPA) includes procedures for referring
to CEQ federal interagency
disagreements concerning proposed
major federal actions that might cause
unsatisfactory environmental effects (40
CFR Part 1504).

On January 11, 1984, the U.S. Army
Corps of Engineers published pmposed

- amendments to the Army NEPA

procedures. On February 25, 1985, the
Environmental Protection Agency
referred the proposed amended
regulations to CEQ. Following
Interagency negotlations, the matter was
re-referred to CEQ by Administrator
Thomas on December 11, 1988.

. After extensive study of the proposed
amendments to the Army regulations.
including participation from all
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interested agencies and members of the
public. CEQ has conciuded its
examination of the proposed
amandments and has reacaed a
consensus oo findings and
secommendations about the issues
raised in the referral. To summarize
those findings and recommendations:

The Army's current regulation
addressing the scope of analysis can
“federalize” private or state or local
projects over whicn. absent one Army
permit, the federal government has
neither control or responsibility. CEQ
finds that Army's proposal to amend
this regulation is generaily within
reasanable, impiementing agency
discration and that poiicy and
management considerations favor
amending the regulation to provide
formal and consistent guidance to'Army
field personmel.

However, CEQ offers comments and
recommendations to improve the
usefulness of the Appendix B gnidance
to District Commanders charged with
determining the scope of analysis,

Wilth respect ta the amended -
regulation on purpose and need, CEQ
finds that the proposed regulation is
generally adequate, but recommends
that additional language be inserted in
the amendment to the effect that the
agency must, in all cases, exercige
independent judgment regarding the
public purpose and need of the proposal.

When preparing an environmental
assessment. there is no legal
requirement to include a specific
reference to “water dependent
activities” under the section 404{b)(1)
guidelines in the Army's NEPA
procedurss. However, CEQ recommends
that in the spirit of consistency with the
CEQ regulations and as sound
manzgemnt policy. specifically to reduce

_ duplication and paperwork and to
- increese efficient compliance with both
* NEPA and the Clean Water Act. the
Army's procedures retzin the.
fequirement to integrate into the
environmental impact analysis the
alternatives to non-water dependent
- " Activities under section 404(b)(1).
.~ CEQ finds that the Army's proposed
., regulation concemning page limits to be
" *:-Premature in that the Army has not
.. Preseated any evidence demonstrating
~“w~thal there has been a conscious efort to
-~ abide by the CEQ page limit
iz recommendations. CEQ recommends
7= that the Army attempt concerted
<. Sompliance with the CEQ regulation
.:3'-'-.1;{;'1";1370905“8 8 reduced page lim{t

Dated: June & 1987,
A. Alan HilL

Chai-ran

COUNCIL ON ENVIRCNMENTAL
QUALITY

Findings and Recommendations on
Referral From U.S. Environmental
Protaction Agancy Concerning Proposed
Amendments ta [J.S, Army Corps of
Engineers Procedures for Implementing
the National Environmental Policy Act
Introduction

Section 309 of the Clean Air Actand
the Council on Environmental Qualiry's
(CZQ) requladons implementing the
procedurai provisions of the National
Environmentzai Policy Act (NEPA] direct
the Administrator of the Environmental
Protection Agency (EPA) to review and
comment publicly an the environmental
impacts of federsl activities. including
proposed regulaticns published by a
department or agency, If, upon review.
the "Administrator determines that the
matter is "unsatisfactory from the
standpoint of public health or welfare or
environmental quality,' section 309
directs that the matier be referred to the
Council.” (40 CFR 1504.1(b)] E

On January 11, 1084, the U.S. Army
Corps of Engineers (Army) published
proposed amendments ta the Army .
NEPA pracedures. On March 12, 1984,
EPA submitted written comments ta the
Army pursuant to section'309 of the
Clean Air Act. After several months of
discussion between EPA and the Aomy,
the Army transmittad draft final
regulations to CEC) on Jannary 28, 1885.
The EPA determinad that the proposed
regulations were “unsatisfactory”™ and
on February 25, 1235, referted the
pronosed amended reguiations to the
Council of Envirunment=| Quality.

In his originzl letter refarring the
matter to CEQ. Administraror Lee
Thomas stated that Army’s proposal
would have an adverse effect on EPA"s
program to review significant
environmental impacts of proposed
federsl actions. and its ability to prevent
unscceptable adverse effecis of dredge
and fill discharges under section 404 of
the Clean Water Act. On April 18, 19886,
after several extensions of time at the
request of the Army,? the Army
responded ta EPA's referral, stating that
its latest proposal (ndicated a good faith
effort to reach a compromise with FPA
and was well with:n the range of
reasonable agency discretion. o

At the request of Army, CEQ returned
the referral on May 1, 1886, to EPA for
further negotiation by the referring and

| Foamotas at end of urticls.

lead agencies, (40 CFR 1504.3(f)(3)).2
However. further nagotiations betweea
Army and EPA «were unsuccessiul. and
the disagreement was resuprmitted to
CZQ by EPA on Decemper 11, 1886. [n
that letter, Administretor Thomas siated
that:

*...EPA and [Ammy] contzued working to
resolve issues in the referral. We appreciated
the opportunily to negotiats on the proposed
resulatory lansuage. but regret there zre
remaining unresoived substantive concerns
which must be addressed.

*We are-at a s1age in this eifort where the
opportunity to initiate the Council’s Sunsnine
Act authgrity - . . would help 10 expedite a
mutuzaily satisfactory resniution to the
outstanding issues. Tha potential
environmental consequences of these issues
are 5o significznt as 1o warrant comment
from igterested pardes from outside of the
lead and referring agencies.” Letter from the

* Honorable Lae M. Thomas, Administrator of

Environmental Protaction Agency w the
Honorable A. Alan Hill. Chairman, Conncil
on Environmental Quality, December 11,
1988,

CEQ commenced its consideration of
this referral by announcing a series of
Sunshine Act meetings to facilitate the
participation of outside parties. On
January 8, 1987, CEQ held a meeting,
apen to the public for the purpose of
being briefed by the CEQ Ganerz]
Counsel on the issues raised in the -
referral. On January 12, 1987, CEQ held
a second meeting, open to the public, ta
hear from the representatives of the -
Army, EPA, and other federal agencies

ing the issues raised in the

At a third meeting, held on
February 5, 1967, members of the public
had an opportunity to present views on
the issues raized in the referral lo-the
CEQ. Finally, wriiten comments were
received by CEQ from December 23,
1986 to Febrnary 11, 1987.2 The Council
sincerely appreciates receiving the .
diverse views of all interested parties.

.- The Council has made copies of

information presented to if available to
all interested parties. ;.

Major Issues and Standard of Review

To facilitate its review, CEQ has
identified four major issues in dispute:

" (1) Scope of analysis, or "small federal

handle” issue; (2) purpose and need: (3)
analysis of alternatives in
environmental assessments; and (4)

‘page limits on environmental impact
- gtatements. These findings and

recommendations will address each of
these issues. .

The izsues raised in this referral
contain elements of both law and paliey.
CEQ has arrived at ils findingsg of law by
considering the requirements of NEPA,
the directives of Executive Order 11514,
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as amended by Executive Order 11991
(Protection and Enhancement of
Environmental Quality), and the CEQ "
regulations implementing the procedural
provisions of NEPA. Further, CEQ has
evaluated the issues in light of relevant
case law and in light of the “rule of
reason” as expressed in those cases.
CEQ's recommendations regarding the
referral issues reflect both NEPA policy-
considerations and this Adminisiration's
policies towards regulatory reform, as -
well as CEQ's concern for efficient
management of the NEPA process. CEQ
is also cognizent of the directive to the
Army from the Presidential Task Force
on Regulatory Relief. which states that:

"The Army will also revise its own
regulations lo reduce substantially the time it
currently takes to prepare Environmentsl
Impact Statements and other documents
required by the National Environmental
Policy Act" Adminsstrative Reforms lo the
Regulatory Program Under Section 404 of the
Cleon Walter Act and Section 10 of the Rivers
and Harbors Act. p. 3., transmitted by letter
from Christopher DeMuth, Executive
Director, Presidentlal Task Force on
Regulatory Relief, to the Honorable William
R. Gianelli, Assistant Secretary of the Army
[Civil Works), May 7, 1982 .t

There should be no confusion on the
part of a federal agency as to what the
¥ goals of regulatory relief really are. It is
not an exercise in relieving the Army or
any other federal agency from fulfilling
its procedural responsibilities under
NEPA. The goal of regulatory relief is to
relieve the private sector of government-
- induced and imposed regulatory
-burdens, delays, and expense that
exceed what is clearly required by law.
CEQ alsa notes that. at this time,
it is not reviewing the proposed
regulationg for more minor, technical
changes. Such review will take place
after the proposed revisions to Army's
regulations are submitted to CEQ nnder
.40 CFR 1507.3(2) aof the CEQ NEPA
regulations for review for conformity
with NEPA and the CEQ regulations.. °

Findings and Recommendations-
1 Scope of Analysis,
Abstract

The Ammy's current regulation addressing
the acape of analysls can "federalize” private-
or stale or Incal projects aver which. sbsent

neither contral or responsibility. CEQ finds
that Army's propoeal to amend this
regulation ix generally within reasonable,
Implementing agency discretion and that
palicy and management considerations favor
amending the regulslion to provide formal
and consistent guidance te Corps feld .
personnel. ' :

However, CEQ offers comments and
recommendstions to imprave the usefulness
of the Appendlx B guidance to District

one Army permit the federal povernment has |

Engineers charged with datermining the
scape of analysis.

The issue before us is the Army’s
guidance to its District Commanders for
determining the scopa of analvsis of

+ Impacts and alternatives for purposes of
NEPA compliance when the proposed
federal action [s an Army Corps of
Engineers permit. Generally speaking,
the permit actions sub:ect to this
guidance'are dredge and fill permits
under section 404 of the Clean Water
Act and section 10 permits under the
Rivers and Harbors At of 16894, _

The current Army regulation reads, in
relevant part:

" “The EA [Environmental Assessment] shall
be & brief document (should normally not
exceed 15 psges) primar .y [ocuslng on
whether or not the entire project subject ta
the permit requirement could have significant
effects on the environment. . . . (For
example, where a utility sampany is applying
for a permit to construct an outfall pipe from
a proposed-power plant. the EA must sssess
the direct and indirect environmental effeata
and alternatives of Lhe entire plant.)” 33 CFR
Part 230, Appendix B. Section 8(g).

The proposed Army regulation reads:
"Scope and Analysis i

*{1) In some situations, a permit applicant
_. Iay propoee to conduct i specific activity .
requiring a Department of the Army permit
[e.g. construction of a pier in & navigable
walar of the United States) which is merely
one component-of a larger project (e.g.,
construction of an oil refnery on an upland
ares). The district commnnder should
establish the scope of the NEPA daocument
+ (e.g. the EA or EIS [Environmental Impact
Statement] 10 address the impacts of the
specific sctivity requiring a Departmant of
the Army permit and those portlons of the ;.
entire project over which the district :
commander has sufficiant control and
responslbillty to warrant Federal review.
"[2) The district commander is considared
10 have control and raspuasibllity for- 3
portions of Lhe project bevond the limits of
[Army] Corps jurisdiction where the Pederal
involvement is sufficient to turman -
essentially private actlon Into & Federal
+ action. These are cases where the- .
environmentsl consequenices of the larger
project are essentially products of the Corps
permit action, . .
“[3) For those regulated activities Lhat

R

comprise merely a link in a transportatien or

utility transmission project, the'scope of

- » anelysis should address the specific activity

-requiring a Department of the Army parmit
- and any other porfion of the project that is
within he control or responsibility of the
[Army] Corps of Engingers. - . " 33 CF.R.
Part 230, Appendlx B. Section 7(b).

The Army's current regulation
addressing the scope nf analysis can -
- "federalize” private or state or local
- prajects over which, absent one Army
- permit, the federal government has -
* neither control or responsibility. The

Army has regarded the current
regulation as ovarly expansive. and,
indeed. has Implemented it by
employing a rule of reagson and common
sensa. The federal courts have also
evaluated the proper scope of analysis
by examining the facts of a particular
case, Thus, in Winnebago Tribe of

_ Nebraska v, Roy. 621 F.2d 268 (8th Cir.).
cert. denied, 499 U.S. B36 (1980), the
United States Court of Appeals for the
Eighth Circuit determined that an EA
prepared by the Army for a Section 10
permit under the Rivers and Harbors

- Act for a river-crossing portion of a
proposed transmission line need not
examine the impacts of and alternatives
to the entire transmission line. In that
case, the river-croseing portion of the
line was approximately 1.25 miles aut of
67 miles. Giventhe facts surrounding the
constructon of that particular
transmission line (for example, no direct
or indirect federal funding for the
project), the court found that the Army
did not have such sufficient control and
responsibility over the entire project
such that nonfederal segments had to be
.included in the environmental
agsessment.

In Save the Bay, Inc. v. Corps of
Engineers, 610 F.2d 322 (5th Cir.), cert
denied, 449 U.S. 900 (1980), the United
States Court of Appeals for the Fifth
Circuit upheld the Army's determination
that the issuance of permits for
installation of 'an effluent pipeline in
navigable waters to serve a chemical

. manufacturing plant was not a major. - .

. federal action significantly affecting the

, - quality of the human environment, and
thus did not reguire an EIS, even though
the factory that the pipeline was to
serve would have majorimpacts on the
surrounding counties. This case has
been freguently cited as support for the
Army's current proposal. However, the
court noted that it was not expressing
an opinion asto the proper scope of an

- EIS should one have been necessary;

~rather, its holding rested on its )
conclusion that the granting of the
plpeline construction permit, after
issuance by EPA of a Natianal Pollutant
Discharge Elimination System permit
was not a "major federal action™
requiring an EIS. Is so deciding, the
court noted that the Clean Water Act

. :..6pecifically exempts the issuance of
...~ such permits from NEPA review, and

prohibits any other faderal agency frum

reviewing any effluent limitations

established by such a permit.

The holdings in both of these cases

have been adopted by the Army in - .
. guidance to field offices, issued.in

August of 1280. Since that date, the

Army has reduced the number of EISs
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considerably * and no appellate court
has overturned the Army guidance
besed on the above two cases.® Further.
the tvpe of action which was tha subject
of the Save the Bay case is now
inciuded within the Carps’ system of
nationwide permils and is categorically
excluded from NEPA review. It is aleo
important to note that no decision in any
court has held that implementation of
the current Army reguiation is improper,
inappropriate. orillegal.

Given this history of the
implementation of the current Army
reaulation, the question has been
asked—why change this regulation at
all? An argument can be made that the
implementation—as opposed to the
leller—of Army’s current implementing
procedures has been fair and reasonable
and has not been unduly burdensome.
While such an argument has some
appeal. CEQ finds that the Army's
proposal is generally within reasonable
implementing agency discretion and that
pelicy and management considerations
favor amending the regulation to
provide formal and consistent guidance
to the Army's field personnel.

However, CEQ oilers the following
comments and recommendations to
improve the usefulness of the Appendix
B guidance to District Commanders
charged with delermining whether the
scope of analysis would be confined to
the direct, indirect and cumulatjve-
effects of (1) the Army's permit action
only, or (2] the Army’s action and
additional portions of the overall project
having federal involvement or. (3) the
entire project. In general. this will be
determined by the degree of federal
control and responsibility based on the
facts and circumstances of each
individual case, The proposed

. amendment enumerates four factors to
be considered in making this
determination. While these factors
appear to be helpful in determining the
extent of those actions within the
Army's control and responsibility, they
do not seem to us to be as useful in
determining the extent of cumulative
federal involvement. Also, they appear
Lo envision only two opposite poles of
federal involvement: thoge portions
requiring the Army's permit, and the
entire Frolect. Surely there will be cases
that fall somewhere in between. It
strikes us that the District Commander's
determinations would be made more
accurately and more consigtently if a

* process were followed to explicitly take

into account the extent of cumulative
federal control and responsibility which
may (depending on the facts in each

.ase) extend beyond the Army’s own

control and responsibility to that of

other federal agencies involved in the
project. Once that “scope of action™ is
determined (which could include the
entire proiect if the cumulative federal
control and respansibility is determined
by the Army to be sufficiently greer),
then the direct, indirect, and cumulative
effects of such federal action would be
subject to analysis for purposes of
NEPA compliance.

Specifi cnlly CEQ offers the following
comments on the spacific factors
proposed in the Army's Appendix B
guidance:

(i) Whether the regulated activity
comprises "merely a linic" in a corridor
tvpe project (e.g., a transportation or
utility transmission project). CEQ finds
that this factor is consistent with NEPA
case law © and recommends retention of
this factor.

(ii) Whether there are alternatives
available to the applicant that would not
require an Army permit. CEQ observes
that this factor is inappropriately-
narrow. There is no compelling reason
why the existence of an alternative
method of achieving a proposal withount
an Army permit (an altemative which .
the applicant, by definition, has not
pursued] should weigh i1 favor of legs
comprehensive environriental review.?
CEQ recommends that the Army
reconsider thig factor, and ifitbeheves

rreview

relationship between ailzmahm o
svailableto the app v
District Comman:
the appropriate scope of anal}"si!.-.a =

iii) Whather there are aspects o thie

upland facility in the immediate vicinity
of the regulated activity which affectthe °
location and configuration of the -": -
regulated activity. CEQ finds that this
factor is consistent with WEPA and
NEPA case law. For purpeses of = -
clarification, CEQ recommends adding
specific examples to illuatrate l.hp G
application of this factor. ..

(iv) The extent to which the entire

- project will be within the Army's

jurisdiction. This factor is consistent
with the requirement to determine the
Army’s control and responsibility for a
proposed action. However, it does not
adequately address the extent of the
cumulative federal control and :
respangibility for the proposed action.
CEQ is particularly concarned that the

- process of determining the scope of

analysis help insure that the NEPA
analysis is not inappropriately
segmented. See Sierro Club v. Marsh,
769 F2d 868 [1st Cir. 19854). Therefore..
CEQ recommends develcpment of an
sdditional factor. The following -
language is offered as a suggestion. In
its proposed revision ultimately

- purposes of analyzing the benefitsofa =~ = -

reviewed by CEQ, the Army is free 1o
adopt this language. to amend it. or to
propose a substitute that =ddresses the
determination of cumulative fedszal
control and responsibility,

Suggesied Langucge
.[v) The extent of cumulative federsl control
and responslbility.

a. The district commander is further
considered to have control end responsibility
for portions of the project beyond the limils
of Army Corps jurisdiction where the
cumulative federa] involvemant of the Army
Corps and other federal agencies is suificient
to grent legal control over such additional
portions of the project. These are cases
where the environmental consequences of the
additional portions of the projects are
esgemtially products of federal financing,
agsistance. direction. regulation, or approval
[not including funding assistance solely in the
form of genersl revenue sharing funds. with
no federal agency control over the
subsequent use of such funds, and not
including judieial or adminigtrative civil or
crimina] enforcemeant actions) ®

b. In determining whether suiicient
cumulative [ederal involvement exists to
expand the scopa of feders] review, the
district commander should consider whether
other federzl agencies are required to take
federal action onder the Fish and Wildlife
Coordination Act (16 US.C. 661 el seq. the

.Nationa] Historic Preservation Act of 1968 (16
U.S.C. 470 et seq. the Endangered Species Act
of 1573 (18 U.5.C. 1631 &f seq.). Executive
Order 11990, Protection of Wellandn.

vt

laws and executive orders.

-ln racvmmandmg sucha pmss. CEQ
s.not suggesting that the Army Corps of
. Enginsare should be the lead agency in
- each of these cases. That would be

" determined as it is under current

- - procedures implementing CEQ's lead

agency regulations. Rather, CEQ is
Teiterating that the environmental
- review that is required for a proposed

e

" federal action which involves several -4 :

federal actions should be conducted in 2

* . cohesive manner within the procedural - <z
- framework of the NEPA process. - - .

.Additionally, CEQ recommends that
the Army's procedures insure that the
scope of analysis for analyzing Impacts
and alternatives in the NEPA process is
the same as the scope of analyzis [or

proposal. See 40 CFR 1502.23; Sierra

- Clubv. S:g!er. 695 F.2d 957 (5th Ch-
- 1983).- -

Z Porpose-and Ne:d
Abstract .

CEQ finds that the proposed regulation is
generally adequats, but recommends that
additional langrage be inserted in the
smendment lo the effect that the agency
must, in all cases. exercise Independent
judgment regarding the public purpose and
need of the propozsl.
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The igsue before us.is kow the

purpose and need for a project is
defined by the Army wken preparing an
EA or EIS ior 3 federaily permitted
action.
The current Army procedures state
that this section of the EIS:

“shall brieily recognize that every
application has both an appiicant's purpozse
and need and a public purpose and need.
These may be the same when lhe applicant Is
a governmental body or agency. [n most
instances when an EIS is required and the
applicant is not & governmental body or
agency, the applicanl ia a mammer of the
private sector engaged in providine a good or
service for profil. Al the same time,
spplicant is requesting s parmit to perform
wuork which. if approved. is consldered in the
public inlerest [i.e., provides a public benefit).
This public benelit shall be atated in a3

d. generic termas as possible. For
instance. the need for a water intake
siructure requring (an Army] Corps permilt as
part of a fossil fuel power plant shall be
sialed 85 the need for enargy and not be
limited to lhe need for cooling water. Ina
similar way, the need for housing nesr canals
or near merings, eic. shall be exprezsed as
the need for ehelter aud not as the need for
recreation near watee." 33 CFR Part 234,
Appendix B Section 11(b)(4).

The proposed Army regulation reads,
in relevant part:

“If the scope of analysis for the NEPA
document . . . cavers only the proposed
epecific activity requiring a Department of
ibe Army permil. then Lthe underlying purpose
and need for that specific activity should be
stated. (For example, "The purpose and need
for the pipe is to obtain cooling water from
the river for the elecmic generating plant.’) If
the scope of the analysis covers s more
extensive projecl, only part-of which may
require an Army permit, then the underlying
purpose and need {or the entire project
should be stated. (For example. "The purpore
and need for the electric generating plant is
to provide increased supplies of electricity 1o
the (nemed) geographic area ") Normally, the
épplicant should be encoursged {o provide a

and need from his perspective (for example,

=t ‘o conztruct an electric generating plant’.

© —. . However, wherever the NEPA document's
scape of analysis renders il appropriae. lhe
[Army] Corps also should consider and
express that activity's underlying purpose
and need from = public intereat perspective
(to use that same example. ‘1o meet ths
public's need for electric energy’).™ 33 CFR
Part 230, Appendix B, section Sb(4).

The CEQ regulation reads:

“§ 150213 Purpose and nesd.

“The statement shall bricfly spacify the
underlying purpose and need ta which the
agency {3 responding in proposing the
‘altematives including the proposed action.™

CEQ’s regulation thus makes no

very fact that g particular project

statement of his proposed activity's purpose |

) distinction between a private and public
..'E:rpose and need”. On the one hand,

requires the igsuance of a federal permit
necessarily implies a degree of federal
review and responsibility from the
public interest perspective. On the cther
hand, a reasonable =valuaton of the
progposed action and alternatives must
include a thorough understanding of the
applicant's purpose znd need.

NEPA case law has interpreted this
requirement to consider both public and
private putpose and need. Courts have
stressed the need to consider the
objectves of the perrait applicant,
Roosevelt Campobelio International
Park Comm’a. v. EPA, 584 F.2d 1041 (1st
Cir. 1982), but have also emphasized the
requirement for the agency io exercise
independent judgmerit as to the
Appropriate articulation of objective
purpose and need. City of Angoon v.
Hodel, 803 F.zd 1016 '9th Cir. 1988),
Petition for cert. filec, 55 US1.W. 3783
(US. April 10, 1987) (No. 86-1627).
Courts have cautioned against blindly
accepting only the applicant’s statement
of purpose and need, both for purposes
of public interest review and for
formulation of alternatives in the NEPA
process. Abeema v. Fornell, 807 F.2d 633
(7th Cir. 1986).

The proposed regulation is an effort to
achieve consideration of botk the ~
applicant’s and the public's purpese and
need by instructing the Digtrict
Commander to normally focus on the
applicant's purpose and need, as
articulated by the applicant, but to

- consider and express the activity's

purpose and need from a public interest
perspective “whenevar the NEPA *°
document's scope of analysis renders it
appropriate.” CEQ finds that the
proposed regulation is generally
adeguate and consistznt with the
proposed approach ta the scope of
analysis. CEQ recominends that :
additional language be added to the
proposed ation 10 the effect that the
agency must, in 2l cages, exercise
independentt judgment regarding the
objective purpose and need of the
proposal. :

8. Analysis of Alternatives in
Environmental Asses:zments.

Abstract

Thers is no legal requirement (o include &
specific reference 10 “wiler dependent
activities™ under the Section 404(b)(1) :
guidelines in the Army's NEPA procedures.
However, CEQ recommends that In the spirit
of consistency with the CEQ regulations and
as sound management policy, specifically 1o
reduce duplication and paperwork and to
increase efficient compliance with both
NEPA and the Clean Water Act, the Army's
procedures retain the requirement lo -
lnternu into the enviro/mmentsl impact
snalysis the aliematives 1o nonwater
dependent activities under Section s04(b)(1).

The issue before us is the
deiermination of when the Army must
examine alternatives in an EA.

The current Army regulation reads:

~z. Environmental Assessment (EA). The
dlstrict engineer shall prepare an EA as scon
8s practicable after all relevant information
has been made available to the district
engineer (L., alter the comment period for
the public notice announcing receipt of the
permilt application has expired) and prior to
preparation of the Findings of Facl (FOF).
The EA shall include a discussion of
reasonable allermatives. However, when the .
EA confirms that the Impact of the
applicant’s proposal Is not significanl. there
are no “maresolved conilicts concerning
allamatve uses of evailable resources. . .'
(Section 102(2)(E) of NEPA), and the
proposad action is a water dependent
activity, the EA need not include a discussion
on slternatives to the proposal. In all other
cases the EA musl address al] the
alternatives that go before the ultimate
decision maker. This discussion will includs
suggested means by which the environment
might be protected and by which adverse
Impacte could be reduced by condilioning of
the permit. The EA shall be a brief document -
(shoud not normally exceed 15.pages)
primarily focusing on whether or nol the
entire project subject (o the permit
requirement could have significant effects on.
the envirormment but shall not be usad to
justify a decision- (For example, where g
utility campany is applying for a panmit lo
constroct en outfall pipe from a proposed
power plant, the EA must sssesa the direct
and Indirect environmental effects.and
alternalives of the entire plant) The EA shall

.conclude with a FONSI (See 0 CFR."" .

1508.13) or-& delerminzton that an EIS is
required.” 33 CF.R. Part 230, Appendix B,
Saction 8{g).

The proposed Army regulation reads: .

“EA/FONSI Document. (See 40 CF.R.
1508.9 end 1508.13 [or definitions).

“a. Environmentol Assesment (EA) ond
Findings of No Significamt [mpact (FONSI)L

- The district commander should complete an

EA =us s00n 3s practicable after all relevant
information is available (Le., after the
comment period for the public notice of the

. permit application has expired) and prior to

completion of the statement of finding (SOF).
The EA should normally be combined with
other required documents (EA/104(b)(1)/
SOF/FONSI).When the EA confirms that the.
impact of the applicant’s proposal is not
significant and there are ne "unresolved
conflicts concerning alternative uses of
available resources . . ." [section 102{Z)(E) of
NEPA), the EA need not include = discussion
of altematives. Note: The above rule would
not preciude the district commander from
considering alternatives not discuseed in the
EA during the course of the public interest
review for the permit application if that

‘would be sppropriate. In all other cases

where the district commander determines
that there are unrescived conflicts concemning
allernalive uses of availabie rescurces, the
EA shall include a diecussion of the



. .= availzble, unless clearly demonstrated i
otherwise. In addition. whers 2 discharge is
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reasonable slternatlves which-are lo be
considered by the nltimate decision-maker.
The decision nptions availsble 1a the [Army|
Corps. which embrace all of the spplicant's
alternstives, are issue the permit, issue with
condilions, or deny the permit. "Appropriate
conditions' mey include project modifications
wilhin the scope of established permit
condilioning policy (See 33 CFR 325.4). The
decision option to deny the permit results in
the 'no action” altemnalive (ie. no
constryction requiring an Army Corps
permil). The combined document normally
should not exceed 15 pages and shall
conclude with FONSI (Sees 40 CFR 1508.13) or
" a determination that an EIS is required. The
district commander may delegate the signing
of a combined document. Should the EA
demonstrate that an EIS is necessary. tha
district commander shall follow the
procadures outlined in paragraph B of this

* *appendix. In those cases whare it is obvious
an EIS is required, =n EA Is not required.”

. EPA objects to the deletion. in ths
proposed Army regulation, of the
requirement that alternatives be
evaluated in an EA if the' proposal is not
“water-dependent” within the meaning
of EPA's guidelines for section 404 -

permits under the Clean Water Act. The

* Army's argument for deleting this
reference in the alternatives section is
that neither NEPA nor the CEQ

implementing regulations include any
reference to “water dependency™, and

*therefore, the Army NEPA regulations .
need notinclude such a reference; While -

- this is literally a true statement, it does

- “notreach the entire issue. The - -:~-
-'requirement o analyze slternatives -

- which are not water dependent actions-

‘ . remeins a requirement of the section 404

permit progam. Under Army's current
procedural regulations, the section
404(b)(1) alternatives analysis is
intertwined with the alternatives
analysis in the NEPA process; in fact,
the section 404(b)(1) guidelines
themgelves state that in most cases,
NEPA dacuments will provide the
informaton for the evaluation of
alternatives under those gnidelines. 40
* CFR 230.10(4). Under those guidelines:
*(3) Where the activity associated with a
discharge which is proposed for a special
aquatic site . . . does not require access or
proximity (o or siting within the special

.+ .. aquate site in question to fulfill Its basic
= -purpose (i.e. Is not ‘water dependent?), - - .
. ‘practicable alternatives that do not involve .

, Speeial aquatic sites are presumed to be

proposed for a special aquatic site, all

practicable slternatives to the proposed
- discharge which do nat invelve a discharge
{nto 2 special aquatic site ara presumed to
. .have less adverse impact on Lhe aquatic
ecosystem. unless clesrly demonstratad
otherwise.

-*{4) For actlons subject to NEPA. wheare the
{Army] Corps of Engineers is the parmitting

:. reduce duplication and piperwork anti

agency. the analysis of alternatives required
[or NEPA environmental decuments.
includlng supplemental [Army| Corps NEPA
documents, will in most cases provide the
informatlon for the evaluation of alternatives
under these Guidelines . . . " 40 CFR
230.10(z) (3] and (2).

CEQ's NEPA regulation,
“Environmental review end consulation
requirements.” states:

“(a) Ta the fullest extent possible, agencies
shall prepare drait environmental impact
statements concurrently with end integrated
with environmental Impact snalyses and
related surveys and studi=s requiréd by tha.
Fish and Wildlife Coordination Act (16 U.S.C.
861 et seq.), the Naetional Historic
Preservation Act of 1865 (16 U.S.C. 4702t
seq.), the Endangered Specins Act of 1873 (16°
U.S.C. 1531 et yeq.). and othuar environmental-
review laws and executive order=." 40 CFR-
1502.25(g).

still another CEQ NEPA regulation
entitled "Combining documents" gtatas:

“Any environmental document in
compliance with NEPA may be combined
with any other agency docunent to reduce
duplication and paperwork." 40 CFR 1506.4,

.CEQ finds that there is no legal
requirement o i a specific .
reference-io “water dependent .
activities™ under the section &D&[blh)
guidelines in the Army’s NEPA
procedures. However, CEQ recommends.

- that in the spirit of uonsisleucymth the
- CEQregulations and aa sound o

management policy; specifically to

to increase efficient compliance with

both NEPA and the Clean. Water Act, - ..

that the Army's procedur:s retain the

" requirement to integrate ito the -

environmental impact annlysis the
altsrnatives to non-water dependent
activities under section 404(b)(1).

With respect to alternatives analysis

. in general, CEQ reiterates itg earlier --

ce that the alternatives to be
analyzed must always be reasonable
alternatives, * ‘bounded by some notion
of feaslbﬂity' to avoid NEPA from
becoming ‘an exercise in irivolous
boilerplate.' " Guidance Regarding
NEPA Regzdanons Memcerandum from
Chairman A. Alan Hill to Heads of

- Federal Agencies, 48 FR 32463 (1963,

quoting Vermont Yankee Nuclear .Power
Corp. v. NRDC, 435 U.S. 518, 551’ (2978).

;. .4.Page Lnnm on Eumomnentaumpact
_ Statements . . .

Abstract

CEQ findg that the Army's pmposed
regulation to be premature in thst the Army
bas not presented =ny evidence.
demonstrating that there has been a
conscious effort to ebide by the CEQ page
limit recommendations. CEQ recommends
thal the Army attempt concerted compliance

'.I Lo

with tha CEQ regulstion before proposmg a
reduced page limit length.

The issue before us is the length of an
EIS to insure adequate analysis of
impacts and alternatives. The current
Army regulations do not specify page
limits for EIS(s).

The proposed Army regulations state
that:

", . . a 50-pege text would, in most cases. .
be adequate lo discuss succinctly the
rejevant NEPA issues and to meef legal and
technical requirements. To the extent
practicable, and consistent with producing s
legally and technically adequate EIS. district -
commanders will maka all reasonable efforts.
to limit the text to a concise, readable length . .

" of 50 p=ges.” 33 CFR 23013

The CEQ regulations state that lhe

" text of final EISs should normally be

less than 150 pages and for proposals of .
unusiial scope-or complexity; should” - -~*-
nunna.lly be lesnlhanSMpagea.&ﬂCFR

CEQ finds the A.m:y's proposed . -
regulation to be premature.in that the
Army has not presented any evidence
demonstrating that there has beena- ' "
conscious effort to abide by the CEQ *
page limit recommendations. CEQ . -
recommends that the Army attempt: '.'
concerted compliance 'with the CEQ - ¥
regulatinn before” pro oaing a naduced £

‘limit length. - 5

--------

Footootes . . ) .
- 1. Under.the CEQ referral regulations, if the
lead ngency requests more-time and gives .
assurances that the matter will not go

forward in-the interim, the Comncil may grant ,
en extension. 40 CFR 1504.3(d). Under this ©
pwm{mCEanﬁedtheAmym Y
extangions of time, in the period from .

* February 25, 1965, 1o April 18, 1886,

2. The CEQ referral regulations provide
that the Council msy. (among other options).
“[d]etermine tha! the issue should be further
fiegotiated by the referring and lead tgenmu
end is.not appropriate for Couneil .
consideraton untl one or more hnds nE e
agencles reports to the Council that the _ . : .

. agencies' disagreements are irreconcilable

40 CFR 1504.3(f)(5). The referral was returned
to EPA =nd the Army under this provision.

3. CEQ received 57 written comments
during this period.

4, In 1880, the Army Corps of Engineers -
filed a total of 35 EISs on regulalary actions.
In.1881, that number dropped to 18.
Subsequent filings for regulatory EISs are

_ 1887==27; 1083—13; 1884—20: 1985—-15;

18886—20. .



A

Federal Register / ‘Vol. 52, No. 113 / Friday: June 12. 1987 / Notices

22523

- —

5. In Colorado, River indian Tribes v.. .
Marsh, 805 F. Supp. 1425 (C.D. Cal. 1285), the-
disirict court did discusé, and express
disagreement with: the decision in Sove the
Bov, Inc. v. Corps of Engineers and
Winnebago Tribe of Nebrasia v. Ray,-10 Lhe
extent that il perceived lhat those decisions
distinguished between "major federal action™
and “significantly™ ss separate trigeers under
NEPA. The CEQ regulalions. however, state
that “[m]ajor reinforces but does not have a-
meaning Independent of significanty”. 40
CPR 1508.18. Neither Save the Boy nor
Winnebazo discussed this mte. snd the Army
does not chai}enge this ral

In any event. the court In ‘Coloredo River
Indign Tribes did find the\ an EIS was
required prior to issuance of an Army permit
for placement of riprap for stabilization of
shore banks on the site of a proposed
residential and commercial developmenl. The
court rested (s holding on an agency's
responsibility under NEPA Lo nsaess the
direct. indirec! and cnmmulative effecta of s
ptoposed action. In that case; the court .
determined that the Army had improperly
limiled its analysia to the direct effecte’ ‘of the
Army permit.

The scope of mlysu issue add.rum 1he
exient to which the proposed action is ,
identified aa s federal action for ses of .
compliance with NEPA. Modification of the
regulation addressing scape of anslysis does
not affect the requirement to evalnate
impact=. Once the scope of anslysisis - -
determined. the sgency must then sssess the-
direct, indirect and cumulative effects-of the-.
proposed federal action, See 40 CFR 1502.16.
1508.7, and 1508.8.

8. Winnebogo Tribe of Nebroska v. Ray,
621 F24 269 (8th Cir.), cerr. dened, 449 us.
836 (1880).

7. To the extent that this factor rests on the
holding in Save the Boy v. Corps

' Engineers, |t should be noted ﬂm:}{he Court

of Appeals did not hold that the subject

 faderal action must be = condition precedent

to private action in order lor preparation of

s EIS to be required. Rather. the court found

that the oversl] federal invelvement in the-

pmposed action was insufficient to
"federalize” the entire project.

8. See 40 CFR-1508.18 {defl’nit[on of “mnjor

federal action™).

" [ER Doc 87-13503 Filed 5-11-&7 a~.45 am]
BILLING CODE J125-01-M

DEPARTMENT OF DEFEisa
Office of the Secretary
Strategic Defense Initiative Advizory

‘Committee; Meeting

AcTION: Notice of advisory Commlttee
meetings. o

. EFFECTIVE DATE: July 1, 1987.

sumMARY: The Strategic Defense
Initiative (SDI) Subcommittee (Ground -
Based Free Electron Laser Technology
Integration Experiment Technical

Advisory Group) will meet in closed
ssion in Washington. DC, on June 22~

24, 1987.

The mission of the Subcommittee-is ta
provide the SDI Advisory Compmittee an
independent analysis and assessment of
the plans and approaches for the ground
based free electron lager technology.
Integration experiment. At the meeting
on June 22-24, 1387 (he subcommitiee
will discuss status of laser resean:h and
management issues.

In sccordance with section 10(d) of
the Federal Advisory Committee Act,
Pub. L 82-463. as amended (5 US.C.,
App IL (1982)), it has been determined
that this SDI Advisory Subcommittee
meeting, concemns matters listed in §
U.8.C., 552b(c)(1) (162), and that
accordingly this meeting will be closed
to the public.

Patricia H. Means,

OSD Federal Register Lioison Officen
Department of Defense.

June 8. na:r

[FR Doc. 87-13487 Filedl 611873 B:45 smj
BILLING CODE 3510-01-4 .

Men;lbnrshtp of the DoD Inspectar -
General (IG) Petfonnance Review
Board -

AGENCY: Deparhnenl ofDefu_ue
Inspector General (I(3).
ACTION: Notice of membership of the

. Dod IG Performance Review Board. *

summaRY: This notice announces the
appointment of the niembers of the :
Performance Review Board (PRB) of the
Inspector General. The publication of
the PRB membership is required by 5
us C. 4314(c)(@). -

The Performance Feview Board y
provides fair end impartial review of  ~
Senior Executive Service performance
appraisals eand makes recommedations -
regarding performance and performance
awards to the Inspector General.

FOR FURTHER INFORMATION GGNTACT‘

. Gerald R. Sandaker, Chief, Employee

Management Relations and
Development Branch, Personpel &
Security Division. Inspector General, 00
Army Navy Drive, Aslington, VA, (202)
693-0257. =

SUPPLEMENTARY INFORMATION: In !
aceordance with 5 U.S.C. 4314(c}(4), the

. enclosed are names of exacutives w

have been zppointed to serve as
members of the Perfcrmance Review
Board. They will serve a one year
renewable term effemve on [uly 1, 1987,
Linda M. Lawson, .
Alternate OSD Federal Reg;xzerﬁmsan
Officer: Depmmmrof Defense TS

]unca..ma‘r Ea—

‘n

Terry L. Brendlinger’
Charles L. Cipolla
James H. Curry
Michael C. Eberhardt
John W. Fawsett
Daniel R. Foley
William K. Keesee
Richard D. Lieberman
Roben J. Lieberman
Jack L. Montgomery
Donald E. Reed
Richard T. Russ
Willizm F. Thomas
Richard W. Townley
Stephen A. Trodden
Bertrand G. Troxell

[FR Doc 87-13438 Filed 5-11-87; B:45 am]
PILLING CODE J810-01-M

Deﬁartmem of the Navy =

Chief of Naval Operations, E:ecuﬁn '
Panel Advloory Commitiee; ctused
Meeting '

Pursuant to the provisions of Ihe
Federsl Advisory Committee Act (5
U.S.C. app.). notice is hereby given that
the Chief of Naval Operations (CNO) -
Executive Panel Advisory Committee
Pacific Bagin Task Force will meet June .
30-1 July 1967, from8am toSpm each ™
dny. at 4401 Ford Avenue, Alexandria, -

Virginia. All sessions will be closed to
the public. :

The purpose of this meeting is to
examine the broad policy issues related’
to maritime aspects in the Pacific. The
entire agenda for the meetingwill .
consist of discussions of key issues
related to United States national
gecurity interests and naval strategies in-
the Pacific and related inlelligence.

These matters constitute classified -
information that is specifically- . * .-
guthorized by Executive order to bekept-

- secret in the interest of national defense

end is. in fact, properly classified
pursuant to such Executive order.
Accordingly, the Secretary of the Navy
has determined in writing that the public

" interest requires that all sessions of the

meeting be closed to the public because

" they will be concerned with matters
. listed in section 552b(c)(1) of Title 5,

United States Code.
For further information concerning

this meeting, contact Lieulenant Paul G.
Butler, Executive Secretary of the CNO. .
Execulive Panel Advisory Committee.
4401 Ford Avenue, Room 601, : -
Alexandria. Virginia 22302-0258. Phone
(703) 756-1205. '



