CECW-PC

Subject:  Final Policy Compliance Assessment—Middle Creek, Lake County, California, Flood Damage Reduction and Ecosystem Restoration Study, Feasibility Report, Environmental Impact Statement/Environmental Impact Report


CECW-PC (1110-2-1150a)






16 August 2004

HQUSACE POLICY COMPLIANCE ASSESSMENT

MIDDLE CREEK FLOOD DAMAGE REDUCTION AND ECOSYSTEM RESTORATION

LAKE COUNTY, CALIFORNIA 

FINAL FEASIBILITY REPORT AND ENVIRONMENTAL IMPACT STATEMENT/ENVIRONMENTAL IMPACT REPORT

(October 2003)

1.  BACKGROUND

a.  Study Area.  The Middle Creek study area is located along the northern shore of Clear Lake in Lake County, California.  The study area encompasses about 1,934 acres and generally consists of historic Robinson Lake.  Robinson Lake is bounded on the east by State Highway 20 and on the west by Middle Creek, and is separated from Clear Lake on the south by the Nice-Lucerne Cutoff Road.  The town of Nice is less than two miles east, and the town of Lakeport is about six miles south of the study area.  The Robinson Rancheria Tribe of Pomo Indians owns 65 acres west of State Highway 20 within the study area.  Clear Lake is about 80 miles north of San Francisco.

b.  Existing Project.  Congress authorized the Middle Creek Flood Control Project in 1954.  The U.S. Army Corps of Engineers completed construction of the project in 1966.  The project includes 14.4 miles of levees, diversion structures, and a pumping station.  The pumping station separates about 2,000 acres of the historic Robinson Lake wetlands and a shallow bay of the Upper Arm of Clear Lake from Rodman Slough located upstream of Clear Lake.  The project includes levees and channel improvements along 7 miles of Middle Creek (including Rodman Slough), a channel to divert Clover Creek overflow around the town of Upper Lake, levees along lower Scotts Creek, and pumps to discharge drainage.  Upon completion, the Corps turned over maintenance responsibility for the project to the California Department of Water Resources.

c.  Problems and Opportunities.  Constructing levees, channelizing Middle Creek and Rodman Slough, and converting wetlands to agriculture and other uses impacted the natural functions and values of the Middle Creek watershed and the Clear Lake ecosystem.  The flood damage reduction project was intended to provide a high level of protection.  However, principally due to levee settlement, the current level of protection no longer meets the original project design level.  The reliability of the existing flood control system in the project area has been identified as an ongoing problem.

d.  Study Authorization.  The study responds in part to the Flood Control Act of 1962.  The act authorizes the Secretary of the Army to complete surveys, to be directed by the Chief of Engineers, in various drainage areas of the United States, including the Sacramento River Basin, California.  

e.  Recommended Plan.  The recommended ecosystem restoration plan focuses on reconnecting the floodplain of Middle Creek to the historic Robinson Lake wetland area.  The plan calls for breaching the existing levee system to create inlets that direct flows into the study area.  The plan would provide incidental flood damage reduction by relocating residents from the flood plain.  The project encompasses about 1,600 acres, extending from the current shoreline of Clear Lake to the 100-year flood plain boundary.  Implementing this plan would both re-establish ecosystem functions and values in the area by restoring fish and wildlife habitat and reduce potential flood damages.  A portion of the existing Middle Creek project levee, from the confluence of Scotts and Middle Creeks to Clear Lake, would need to be de-authorized and breached.  The breaches would be 200 feet wide and deep enough to permit fish passage.  A new 350-foot-long bridge on the Nice-Lucerne Cut Off Road would be constructed 750 feet east of the present bridge.  A total of 22 residences and associated infrastructure would be removed from the project area.  The plan includes cost-shared monitoring and minor modifications as may be required to ensure success of the project, as identified and described in the project’s Monitoring and Adaptive Management Plan.  Compensatory environmental mitigation is not proposed.
f.  Project Costs and Cost Apportionment.  All project costs are allocated to the ecosystem restoration project purpose.  Based on October 2003 price levels, the estimated total first cost for construction of the recommended plan is $38,751,000.  Following cost sharing provisions of the Water Resources Development Act (WRDA) of 1986, as amended by Section 210 of WRDA 1996, the Federal share of total project cost would be about $25,188,000.  The non-Federal share would be about $13,563,000.  The Lake County Flood Control and Water Conservation District (LCFCWCD) is the non-Federal sponsor for the recommended plan.  The LCFCWCD would be responsible for the operation, maintenance, repair, rehabilitation, and replacement (OMRR&R) of the project after construction, a cost currently estimated at about $60,000 per year.  Equivalent annual costs, including initial construction and OMRR&R, are $2,759,000 based on a discount rate of 5.625 percent and a 50-year period of analysis.

h.  Project Benefits.  The recommended plan would restore wetland functions and values for much of the 1,600 acres of the lower Robinson Lake floodplain.  This area has become degraded due to significant changes in water quality and loss of habitat since construction of the flood damage reduction project in 1966.  Implementing the recommended plan would restore 793 acres of wetlands, 230 acres of riparian habitat, 405 acres of open water, and 250 acres of upland habitat.  The recommended plan would also provide for flood damage reduction within this same area.

2.  HQUSACE COMMENTS ON FINAL FEASIBILITY REPORT AND EIS/EIR

A.  EIS “ADDENDUM.”  CEQ regulations do not allow for Addendums to an EIS.  The subject document constitutes a Supplement to the EIS.  As such, specific procedures for introducing a supplement into the formal administrative record must be followed.  Basically, unless the Council approves alternative procedures, a supplement must be circulated and filed in the same fashion (exclusive of scoping) as a draft and final statement (see 40 CFR 1502.9(c)).

1.  The Robinson Rancheria Tribe of Pomo Indians submitted comments questioning whether the District meets the 40 CFR 1502.14(a) requirement to “Rigorously explore and objectively evaluate all reasonable alternatives . . . “.  In response to comments received following the public review of the DEIS the District evaluated two additional hydraulic mitigation measures suggested by the Tribe and has amended the FR/EIS.  This information is being made available to the public and decisionmakers before decisions are made and before actions are taken.  From the perspective of environmental policy compliance, the District, as part of the normal NEPA process has amended the EIS with information that addresses the reasonable alternatives the Tribe suggested had been overlooked in the DEIS.

2.  The Robinson Rancheria disagrees with the District’s conclusions on the significance of various project alternatives on significant resources such as Hammond Slough, visual resources/esthetics, water quality standards, cultural resources, traffic impacts, and the Tribe’s commercial enterprises.  The district has made reasonable efforts to follow the NEPA requirement that the EIS address potentially significant effects on these important resources.   These considerations were extended to include the two additional hydraulic mitigation measures suggested very late in the feasibility process that were evaluated and are presented in the Addendum to the EIS.  NEPA does not require that all affected parties agree with the findings or conclusions.  According to 40 CFR 1502.1, an EIS “shall provide full and fair discussion of significant environmental impacts and shall inform decisionmakers and the public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance the quality of the human environment”.  The District appears to comply with this requirement.  

3.  A major disagreement exists between the Tribe and the District on the adequacy of the District’s compliance with E.O. 12989 and E.O. 13084.  There appear to be misunderstandings by both the District and the Tribe as to who was to initiate protocols for formal coordination, but absent a formal protocol specific to the Tribe some informal coordination was occurring and the general public meeting process was ongoing.  According to the District response to the Tribes comments, the Tribe “hosted the public meeting for public comments on the draft FR/EIS/EIR”.  It appears the recommended alternative considers the effects of the alternative on the Tribe from a socioeconomic, ecological and cultural perspective, and has proactively included measures to minimize adverse effects to the Tribe.  To assure that a justifiable approach to avoid adverse effects to the Tribe had not been overlooked, the District fully evaluated two hydraulic mitigation measures suggested by the tribe in response to the Draft Feasibility Report and DEIS.

4.  The District has satisfactorily addressed all environmental policy compliance concerns raised in earlier HQUSACE reviews and during the public review of the draft reports.  However, the District needs to begin procedures for introducing the supplement into the formal administrative record.

District Response: Based on the above comments, a conference call with HQUSACE was held on August 26, 2004 to resolve these issues.  All parties agreed upon the following.  The recommended plan has not changed – it remains Alternative 2 with the ring levee.  The non-Federal sponsor, Lake County, has signed a letter of intent and is currently preparing to sign a PED cost-sharing agreement to proceed to plans and specs for that recommended plan.  

The District’s point-of-view remains that if the transfer of trust allows for a land exchange, replacing the ring levee with hydraulic mitigation measure #1 would be beneficial to the project and it is likely within the Chief of Engineers’ discretionary authority to change the recommended plan.  All appropriate documentation for that change would be prepared at that time.

The addendum was prepared as a response to comment to address the Robinson Rancheria comments on the final Feasibility Report/EIS/EIR. Its intent was to determine if the alternative hydraulic mitigation measures proposed were cost-effective and justified in comparison to the ring levee.  However, the District did not propose changing the recommended plan at this time.  Since no change to the Federal action is proposed, there is no need to recirculate the document.  The District proposes to withdraw the addendum to avoid confusion and provide it to HQUSACE as a response to comment.

B.  GENERAL.  In paragraph 8.3.1 replace "And assurances for the non-Federal cooperation requirements." with "and agrees to provide the items of local cooperation."  In the past, non-Federal sponsor's were required to provide assurances of cooperation.  Currently, non-Federal sponsors must enter into a binding agreement to provide all items of local cooperation.

District Response:  Concur.  The requested change has been made on the errata sheet included in this response package.

3.  UNRESOLVED ISSUES FROM PRIOR POLICY REVIEWS


a.  Justification for Project Features.

(1)  Ring Levee.  The report should document in more detail the purpose of, and justification for, the ring levee.  Page S-2 states the following:  “A ring levee would be constructed to provide an existing level of protection for the Tribal lands.” Page 3-9 states the following: “the ring levee would be constructed to the same height as the existing project levees plus three feet to account for settlement.  The ring levee would be approximately 3,700 feet in length and is between 10-17 feet high depending upon ground elevation.  A pump station would be constructed to provide drainage.  No cost for this pump station has been included in the M-CACES cost estimate.”  The report indicates that project area levees no longer function as designed due to subsidence.  The annual exceedence probability is reported as 0.286, or 1 chance in 3.5 of flooding in any year.  Verify that the proposed ring levee would not provide a greater level of protection to the Robinson Rancheria lands than is currently afforded by existing project levees.  What are the without-project and with-project annual exceedence probabilities associated with flooding of the Tribal land in question?  Show that the cost of any incremental flood damage reduction above existing conditions is incrementally justified.  Further, any such incremental costs should be charged to the flood damage reduction project purpose.  If not incrementally justified, provide other information in support of an exemption to policy: Is this feature required to cure impacts to the tribal lands that would be caused by the restoration project?  Given the special status of the tribal lands, are there environmental justice considerations?  How is the proposed pump station to be funded since it is not included in the project cost?  The project cost estimate should be corrected as appropriate.

District Response:  The proposed ring levee is not intended to provide a greater level of protection.  There may be a short-term increase in protection until the levees settle, however their design is intended to provide only the existing level of protection to adjacent landowners as a result of the proposed project.  Because of this, the without-project and with-project annual exceedence probabilities are the same.

As noted above, since there is no increase in the level of protection, there are no specified costs to be justified.

Costs for the pump station were added to the MCACES cost estimate just prior to reproduction of the report.  The statement that the costs were not included has been deleted.

In response to public comments supplied by the Robinson Rancheria, additional hydraulic mitigation measures were evaluated to replace the ring levee.  Hydraulic Mitigation Measure #1 consists of protecting 8.5 acres of tribal lands by raising them above the 100-year floodplain.  The remaining 28.5 acres would be available to the project for restoration.  The Tribe would provide the local sponsor with a flowage easement.  One condition of the easement would be the transfer of the trust from the 28.5 acres within the project area to another parcel of land, to be identified by the Tribe.  The remaining 8.5 acres would be available to the Tribe for mixed-use development, including recreation, tourism, cultural and historic resource preservation and commercial development. 

Based on our analysis, Hydraulic Mitigation Measure #1 is cost-effective and would provide additional ecosystem restoration benefits to the project.  However, the Corps is unable to implement this measure at this time due to tribal land issues.  Should the opportunity arise in the future, Hydraulic Mitigation Measure #1 is justified and could replace the ring levee in the recommended plan.

Review Team Assessment.  The report states that the annual exceedence probability associated with the ring levee is 0.286, or 1 chance in 3.5 of flooding in any year.  The response states that the ring levee would simply maintain the current level of flood protection afforded to the tribal lands.  However, the proposed hydraulic mitigation would “remove” 8.5 acres of those tribal lands from the 100-year floodplain.  Thus, this proposal would far exceed the justified mitigation that the ring levee is to provide.  Mitigation that exceeds that justified may constitute a betterment.  The non-Federal project sponsor must fund 100-percent of the cost for betterments.  The Addendum to the final report must document that only economically justified mitigation is proposed or apportion unjustified costs to the non-Federal sponsor.

District Response:  Per the above conference call, the hydraulic mitigation evaluated in the Addendum is not proposed at this time.  Appropriate analysis and documentation of any change to the recommended plan would be completed at the time of the proposed change. 

===================================================================

(2)  Road Raisings (Nice-Lucerne Road and Highway 20).  The project proposal includes raising short segments of the Nice-Lucerne Cut-Off Road and Highway 20.  The economic justification for these road raisings is not documented in the report.  It does not appear that this work would be required to mitigate any induced flooding that would be caused by the proposed restoration features.  Provide information as why the road raise features are needed to realize benefits of the project proposal. 

District Response:  To alleviate flooding on State Highway 20 at the upper west end of the project, approximately two hundred linear feet of the highway will be raised to elevate the road above the 100-year flood plain elevation.  This section of highway currently tends to flood easily causing unsafe vehicle passage along the highway.  Raising the highway out of the flood plain will allow safe passage for emergency vehicles and general vehicle traffic.  Highway 20 is the only reasonable road available to traffic in the area and is heavily relied upon by all traffic.

Review Team Assessment.  The District’s response does not address the review concern.  The review concerns request a determination of whether the proposed project will induce flooding or otherwise impact State Highway 20.  The response indicates the roadway floods both with and without the project.  This suggests that there is no project-induced impact.  Thus, no project-related mitigation is appropriate.  Mitigation that exceeds that justified constitutes a betterment.  The non-Federal project sponsor must fund 100 percent of the cost of betterments.  This should be reflected in the Addendum to the final report.  This issue is unresolved.

===================================================================

 (3)  Modification of Footings on PG&E Transmission Towers.  The report indicates that the footings of the PG&E Transmission towers are currently 4 to 9 feet below the elevation of the 100-year floodplain.  The report proposes that the footings of these transmission towers be hardened and access to the towers be provided via a pedestrian boardwalk.  Document that this work is justified mitigation to cure impacts of the restoration project.  

District Response:  The PG&E transmission towers that are located within the 100-year floodplain are approximately 4-9 feet below the 100-year floodplain elevation.  Normally the towers would be relocated, however, due to the high cost of relocating the towers, an alternative solution has been negotiated with PG&E to protect the towers in place.  The least costly alternative involves hardening the foundations to the level of expected flood flows and providing maintenance access to the towers.  A pedestrian boardwalk that aligns with the transmission line footings will be constructed to provide maintenance access to the regional high voltage power lines.  The boardwalk was requested by PG&E and will be used by maintenance workers doing O&M work.  The boardwalk will not be used as a recreational path.  This is a facility relocation.  

Review Team Assessment.  The District’s response does not address the original concern.  The review comment requests a determination of whether the proposed project will induce flooding or otherwise adversely transmission towers.  The report states that the transmission tower footings are currently located about 4 to 9 feet below the 100-year flood level.  The focus of the review comment was to determine if the purpose of the proposed work is to mitigate induced flooding caused by the project.  Will the transmission tower footings flood more frequently with the proposed project in place?  If not, there is no project-related impact that must be mitigated.  Document that the proposed work (hardening footings and constructing a boardwalk) is justified mitigation for induced flooding caused by the project.  Mitigation that exceeds that justified constitutes a betterment.  The non-Federal project sponsor must fund 100 percent of the cost of betterments.  This should be reflected in the Addendum to the final report.  This issue is unresolved.

District Response to (2) and (3):  Based on the existing hydraulic analysis, the 100-year event under both with- and without-project scenarios is 1330.6 ft elevation, therefore the depth of flooding will be the same.  There is potential for both the road and towers to be flooded more frequently and for a longer duration, however, it is difficult to predict with the conceptual level of design in feasibility.  The district proposes to undertake additional hydraulic analysis during PED to determine if hydraulic mitigation is actually required.  Both the road raising and the PG&E towers will be removed from the project description, documented on the errata sheet.

===================================================================
b.  Non-Federal Sponsor.  Comment responses, the main report, and the text of the Real Estate Plan (REP) all express that Lake County will be the non-Federal sponsor for the project.  However, the Capability Assessment included in the REP indicates in one location that it will be the Lake County Flood Control and Water Conservation District and, in another location, that it will be that local District plus the State of California Reclamation Board. In its response to this comment, Sacramento District should explain what political entity will be the sponsor.  If the local district will be the sponsor, Sacramento District should explain the authority of that district, not the County per se, to sponsor the project.  Following such response and consensus on this issue, the report including the REP should be revised accordingly.

District Response:  The Lake County Flood Control and Water Conservation District is the Non-Federal Sponsor.  The Capability Assessment will be changed to reflect that the District is the sponsor.  The District’s authority to sponsor the project comes from the Districts formation and authorization under the Lake County Flood Control and Water Conservation District Act (hereinafter “ACT”) that was enacted by the State Legislature by Statutes of 1951 at Chapter 1544.  Said ACT may also be found in West Annotated California Codes in the Water Code Appendix at section 62-1 et seq. 

Review Team Assessment.  This issue is not resolved.  The District’s response clearly indicates that the local district is an entity separate from “Lake County.”  Continued references to “Lake County” as the non-Federal Sponsor in the main report (see, for example, p. 6 of the “Addendum” and pp. 6 and 8-2) and the REP are incorrect and should be revised. 

District Response: Concur.  Revisions are included on the errata sheet as part of this response package.

===============================================================

c.  Tribal Lands Issue.  While the report indicates that the project will go forward without including Tribal lands, it also indicates that there is "still an unresolved concern regarding the Tribal lands." See District Response to Comment 3.f.  Further, the report indicates that no option preferred by the Tribe would be adversely affected by proceeding to authorization with the ring levee proposal.  See pp. 7-8 and p. S-19 of the main report.  Because the Tribe's preferred option reportedly includes acquisition of additional lands with abandonment of the ring levee proposal and includes raising its parking lot out of the floodplain, there is concern as to whether or not the Corps would have the authority to change the project after authorization unless those options are also authorized.  See Tribal Resolution No. 8-17-02A included in Appendix I.  The district should explain its position followed by report changes determined appropriate after discussions on this issue.  The district’s Office of Counsel should provide an opinion on this matter.


District Response:  The District is in current discussions with the Tribe to resolve the Tribal lands issues.  The Tribe provided the Corps with scenarios that they would find acceptable instead of the ring levee.  Hydraulic Mitigation Measures #1 and #2 were evaluated by the Corps.  It was determined that Hydraulic Mitigation Measure #1 was cost-effective and justified.  However, the Corps has determined that it cannot implement Hydraulic Mitigation Measure #1 without a land exchange involving pre-1988 trust status.  Should the opportunity arise in the future, Hydraulic Mitigation Measure #1 is justified and could replace the ring levee in the recommended plan.
Review Team Assessment.  The final report of the Chief of Engineers must describe a plan that can be implemented.  It is the non-Federal project sponsor’s responsibility to deliver all LER required for project implementation.  If the non-Federal project sponsor cannot deliver all required LERR the project cannot go forward.  This must be made clear in the report addendum.

District Response:  Reference the above-cited conference call.  The recommended plan is implementable.  The non-Federal sponsor has provided a letter of intent stating that it intends on supporting the project.  A copy of that letter of intent is included in this response package.

===================================================================

d.  Added Acreage.  Page 7-4 of the report suggests that some of the 1600 acres proposed for fee acquisition is not required to implement the project but is being acquired for other reasons related to increased flooding.  No helpful explanation is contained in the report; and the REP is silent here.  Prior to revising the report (and REP as needed), the district should advise how many acres are in this category of project LER and why it is being included.

District Response:  Lands located at the upper end of the project and west of Highway 20 have potential to flood due to the low elevation of the land in the area.  The land not only collects runoff water from the hill behind, but also collects water from the culverts beneath Highway 20 that allow the water to flow through and flood properties.  Flooding occurs over 12 different properties for an approximate total of 33 acres of flooded land.  Some properties are completely flooded while others are partially flooded.  There are 11 owners; one owner owns two properties.  A taking analysis will be completed based on hydraulic modeling of the area.  Acquisition of the lands as a “taking” would be appropriate only if it is determined that the frequency, depth and duration of inundation is substantially over the amount of pre-project flooding.  If the flooding is substantially over, then the lands can be “taken” as a requirement of the project and the non-Federal Sponsor may be credited for the cost of the lands. 

Review Team Assessment.  Unresolved.  The District response, the new paragraph on page 7-4 of the report, and the REP revisions, do not explain sufficiently the basis for the proposal to add the additional 33 acres of fee to the project.  The revised REP (page 4) relates the need to a “taking” issue in the paragraph heading but then indicates that no takings analysis has been performed.  What is the reason for including this acreage in the project:  is it due to takings issues where we must acquire such land or is it due to policy reasons?  Explanation is required.

District Response: As noted in the response to (2) and (3) above, additional hydraulic analysis must be completed during PED to definitively answer this question.  The acreage will be removed as appropriate and documented on the errata sheet included in the response package.

===================================================================

e.  Monitoring & Adaptive Management.  Page 7-3 of the main report and page 10 of Appendix J contain statements that would make the Corps responsible for maintenance of non-structural project features after construction completion but during the establishment period for plantings.  These statements should be revised to state that all features once constructed will be turned over to the Sponsor for its OMRR&R except that the Government will continue to be responsible for monitoring and plant replacement (with the costs of both activities being shared as part of total project costs) during the defined establishment period.  Further, the reference to "for the life of the project" contained in the third sentence of the “Responsibilities” section on page10 of Appendix J should be deleted and replaced with "for so long as the project remains authorized".  This sentence should also state that monitoring will continue on an as needed basis, in accordance with the O&M manual, to assure that the ecosystem restoration objectives are being met for as long as the project remains authorized.


District Response:  Requested changes have been made to the document and changed pages will be forwarded to HQ.

Review Team Assessment.  Unresolved.  Revisions made to Appendix J are non-responsive.  The report should be revised, via addendum, as indicated in the comment above. 

District Response:  Concur.  Requested changes have been made and revisions are included on the errata sheet in this response package.

===================================================================

f.  Utility/Facility Relocations (REP).

(1)  Nice-Lucerne Road.  Page A-23 of Appendix A to the report contains the following statements regarding the bridge over Rodman Slough on Nice-Lucerne Cut-Off Road:  "This design requirement [i.e., a new bridge] addresses the restoration objective to Reduce Flood Damages and Restore Fish and Wildlife Habitat."  "The new bridge provides passage of lake water both into and out of the restoration area.  Currently, Nice-Lucerne Cut-Off Road is subject to flooding ....  The bridge will provide a transfer of water between the restoration area and reduce water level elevations."  Paragraph 16 of the REP simply states that a new bridge "will be placed" and that the new bridge will be located above the 100-year storm level.  Further, the REP says the road, owned by Lake County, "will have to be raised to avoid having a large dip between bridges."  The report must provide persuasive reasoning why these work items are required for implementation of the project.  Following discussion on these issues, the district should make appropriate revisions to the report and the REP.

District Response:  The Nice-Lucerne Cut-Off Road stretches across the lower end of the project and is the project boundary for a section of the road.  An existing bridge over Rodman Slough is located at the west end of the road.  The bridge is fully functional and will remain in place.  A new concrete channel is to be constructed just 500 feet away due east of this bridge.  The new concrete conveyance channel is equivalent in design to the existing bridge.  This new conveyance channel will span the restored mouth of Hammond Slough allowing water to flow into Clear Lake.  Currently Nice-Lucerne Cut-Off road is subject to flooding when water elevations build up on the north side of the Nice-Lucerne Cut-Off road and Clear Lake water elevations rise above the road elevation.  The conveyance channel will provide a transfer of water between the restoration area and Clear Lake allowing water levels to disperse onto the restoration area and reducing water level elevations.  The new conveyance channel will also help improve water quality (trap sediment), habitat connectivity, and flood flow circulation through the project.  The road is owned and maintained by Lake County and located on an 80 foot “Roadway and Public Utility Easement.”

Preliminary Conclusion of District’s Real Estate Project Delivery Team Member:  Based upon the limited information that has been provided, Lake County ostensibly has a compensable interest in the subject road and the measure of “just compensation” would be the cost to relocate (raise) the subject portion of the road.

(2)  Other Relocations Mentioned in the REP:  Similar to the discussion for the Nice-Lucerne Road, the REP contains no information regarding why any proposed relocation work is required as a result of the project.  Absent the requisite degree of impact on the project or on the facility at issue, or a driving policy rationale, ownership of a "compensable interest" is immaterial to inclusion of the work in the project.  The District must provide persuasive reasoning why these work items are required for implementation of the project.  Following discussion of these issues, the District should make appropriate revisions to the report and the REP.

District Response:  To alleviate flooding on State Highway 20 at the upper west end of the project, approximately two hundred linear feet of the highway will be raised to elevate the road above the 100-year flood plain elevation.  This section of highway currently tends to flood easily causing unsafe vehicle passage along the highway.  Raising the highway out of the flood plain will allow safe passage for emergency vehicles and general vehicle traffic.  Highway 20 is the only reasonable road available to traffic in the area and is heavily relied upon by all traffic.

Preliminary Conclusion of District’s Real Estate Project Delivery Team Member:  Highway 20 will be impacted by the project and will require relocation/alteration.  Preliminary research shows that there is a compensable interest, which requires the non-Federal Sponsor to perform the relocation as part of its LERRD responsibilities.  A final attorney’s Opinion of Compensability will occur later.

Paragraph 16 under Utility Facilities will be revised to read:

Existing utilities that run parallel to the Nice-Lucerne Road are located on a “Roadway and Public Utility Easement.”  Temporary utility disruption will occur while the utilities are relocated and installed on the new bridge.  Existing utilities include a force main and fiber optic cable.  All existing utilities that are disturbed during construction will be restored to pre-construction conditions.

Preliminary Conclusion of District’s Real Estate Project Delivery Team Member:  Those existing utilities that have fee title to the underlying land or obtain title to any interest in real property have a compensable right.  The amount of compensation is the actual, reasonable cost of the relocation of the utilities or the in-place engineering fix.  Those existing utilities that did not obtain title to any interest in real property would not be considered to have a compensable interest.  Under a strict interpretation of their rights, the utility purveyor, at its own cost and expense, must remove, alter, relocate, or reconstruct all or any part of the utility system affected by the flood control plans for the area in which they do not have any real property interests.

Paragraph 16 under PG&E Towers will be revised to read: 

The PG&E transmission towers that are located within the 100-year floodplain are approximately 4-9 feet below the 100-year floodplain elevation.  Normally the towers would be relocated, however, due to the high cost of relocating the towers, an alternative solution has been negotiated with PG&E to protect the towers in place.  The least costly alternative involves hardening the foundations to the level of expected flood flows and providing maintenance access to the towers.  A pedestrian boardwalk that aligns with the transmission line footings will be constructed to provide maintenance access to the regional high voltage power lines.  The boardwalk was requested by PG&E and will be used by maintenance workers doing O&M work.  The boardwalk will not be used as a recreational path.  This is a facility relocation.  
Preliminary Conclusion of District’s Real Estate Project Delivery Team Member:  The PG&E transmission towers will be impacted by the project and will require relocation/alteration.  Preliminary research shows that there is a compensable interest, which requires the non-Federal Sponsor to perform the relocation as part of its LERRD responsibilities.  A final attorney’s Opinion of Compensability will occur later.

Review Team Assessment.  The District’s responses and REP revisions do not address the original concerns.  The review comments request a determination of whether the proposed project will induce flooding or otherwise adversely impact roadways and utilities.  The responses indicate the roadways flood both with and without the project.  This suggests that there is no project-induced impact.  Thus, no project-related mitigation is appropriate.  The report states that the transmission tower footings are currently located about 4 to 9 feet below the 100-year flood level.  The focus of the review comment was to determine if the purpose of the proposed work is to mitigate induced flooding or other significant impact caused by the project.  Will the transmission tower footings flood more frequently with the proposed project in place?  If not, there is no project-related impact that must be mitigated.  If the proposed work (hardening footings and constructing a boardwalk) is not justified mitigation for induced flooding, economic justification must be demonstrated.  A rigorous economic evaluation may not be justified; however, at a minimum a strong qualitative justification for these project features should be included in the report Addendum.  Mitigation that exceeds that justified constitutes a betterment.  The non-Federal project sponsor must fund 100 percent of the cost of betterments.  This should be reflected in the Addendum to the final report.  These issues are unresolved.

District Response: Concur.  Please see response to (2) and (3) above.

===================================================================

4.  RESOLVED ISSUES FROM PRIOR POLICY REVIEWS.  District responses and report revisions satisfactorily address the following issues.  These issues have been resolved.


a.  Economic Evaluation.  


(1).  Equivalent Annual Damages By Category.  The estimates of without project damages and with project benefits cannot be evaluated for reasonableness.  Provide a listing of expected equivalent annual damages by damage category: structures, contents, agriculture, automobiles, roads, and emergency response, for evaluation and inclusion in the final documentation package.

District Response:  The following table shows a break down of the EAD by damageable category for Alternatives 1, 5 and 6 (single purpose alternatives – relocations vs. protected areas). The reach designations that were initially created for each of these alternatives are conducive to providing the requested breakdown information for each land use category. For Alternatives 2, 3 and 4 (multipurpose alternatives -each alternative plan flood plain has both protected and relocated areas), such a break down of the EAD by damage category is not feasible without an extensive amount of additional work. In order to get a break down of the EAD, the relocated, and the protected areas would have to be redefined, and set-up in the FDA as separate reaches (refer to sub-heading “ALTERNATIVE PLANS” page 5-8 in the Project Management Plan for the PED Phase, January 2003 for a description of each alternative plan conceptualization and formulation). 

	              EXPECTED ANNUAL DAMAGES BY PROJECT ALTERNATIVE AND DAMAGE                   

                                                   CATEGORY FOR THE MIDDLE CREEK STUDY FY 2001

	ALTERNATIVES
	PLANS
	      DAMAGE CATEGORIES ($1000) OCT. 2000 PRICE LEVEL
	TOTAL

DAMAGES
	DAMAGE

REDUCTION

OR BENEFITS

	
	
	AG 
	AUTO
	ROAD
	EMERGENCY
	STRUCTURE

& CONTENT
	
	

	Alternative 1 (No action)
	“Without"

Project
	$151
	$40
	$36
	$7
	$232
	$466
	$0

	

	Alternative 5 (Nonstructural alternative)
	“With”

Project
	$151
	$0
	$36
	$0
	$0
	$187
	$280

	Alternative 6

(Rehabilitation of existing levee)
	“With”

Project
	$4
	$1
	Negl.
	$1
	$4
	$10
	$456


* The numbers in the table above have been rounded to the nearest $1,000 for reporting purposes.

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

b.  Economics Appendix.  Data shown in the economic appendix call to question the validity of the economic evaluation.  

(1)  Agriculture Damages.  Table 2a shows total acreage for potential crop damages as 8,753.  However, this total is obtained by summing the number of acres that would be inundated by floods of seven (7) distinct frequencies.  The total affected acreage cannot exceed that shown inundated by the 500-year frequency event, or 1,339 acres.  Based on the information provided in Table 2B, it appears that agriculture damages should not exceed about $146,600 on an equivalent annual basis.  Verify that the estimate of agriculture damages has not been over stated.

District Response:  The 500-year flood event is the maximum flood event, and as such has the most potential damageable agricultural acreage of 1,339. The subtotal column in Table 2 in the initial report created an unintended ambiguity. Note that, this subtotal column has been deleted to provide clarification regarding the review comment on this issue (see Table 2 below).

	TABLE 2a:  potential agricultural crop damages

	
	number of DAMAGEABLE acres of ag BY FLOOD evenT

	crops
	500 yr.
	200 yr.
	100 yr.
	50 yr.
	20 yr.
	10 yr.
	5 yr.

	Pear
	46
	41
	31
	26
	24
	22
	5

	Walnut
	20
	18
	18
	12
	10
	9
	0

	Grape
	146
	132
	117
	96
	90
	88
	6

	Pasture
	772
	764
	760
	757
	754
	752
	752

	Rice
	355
	355
	355
	355
	355
	355
	355

	Total acreage
	1,339
	1,310
	1,281
	1,246
	1,233
	1,226
	1,118


As for the other comment on agriculture damage, the figure ($1,136,000) reported in Table 2B is potential damageable value of agriculture for the maximum flood event (500-year), and has not been subjected to associated uncertainties. This is not the Expected/Equivalent Annual agricultural damage for this event. The figure as reported in the initial report has been crosschecked, and determined to be accurate.

	TABLE 2B

VALUE OF DAMAGEABLE agriculturE BY FLOOD EVENT ($1,000) oct. 2000 price level 

	crops
	500 yr.
	200 yr.
	100 yr.
	50 yr.
	20 yr.
	10 yr.
	5 yr.

	Pear
	$132
	$117
	$89
	$74
	$69
	$63
	$14

	Walnut
	$15.20
	$14
	$14
	$9
	$8
	$7
	$0

	Grape
	$436
	$395
	$350
	$287
	$269
	$263
	$18

	Pasture
	$158
	$157
	$156
	$155
	$155
	$154
	$154

	Rice
	$132
	$132
	$132
	$132
	$132
	$132
	$132

	Price Factor
	1.30
	1.30
	1.30
	1.30
	1.30
	1.30
	1.30

	Total 
	$1,136
	$1,060
	$963
	$855
	$823
	$805
	$415


See the attached excerpt of the ITR Review comments and response to potential agriculture and other damage categories for further explanation.

ITR COMMENT Economic Benefits.  Alternative 3 would remove more existing development from the floodplain than Alternative 4, yet the with-project damages for Alternative 3 are higher (and the benefits are therefore lower) than for Alternative 4.  In other words, although the physical features of Alternative 3 are intermediate between Alternatives 2 and 4, the with-project flood damages are not intermediate.  This apparent discrepancy should be verified and its physical basis should be explained.

Response from Econ Branch:  Concur.  There was an error, and the new benefits are presented in Table 6 in section e. below.

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

(2)  Auto Damages.  Table 3 suggests that “potential total auto damages” are $1,247,000.  However, it does not appear that this number has been weighted by the probability of storm occurrence.  It appears that auto damages should not exceed about $33,700 on an equivalent annual basis.  Verify that the estimate of auto damages has not been over stated.  

District Response:  Note the modification to the initial Table 3 in the Economic Appendix. Table 3 below shows potential damages to automobile for each flood event.  Note also that, the phrase “Potential total auto damages $1,247” has been deleted, to remove the inadvertent ambiguity it may have created, and to clarify potential damages to automobile for the respective flood events.  These numbers are reported as input data for the Flood Damage Analysis (HEC-FDA) program, and have not been weighted for associated uncertainties and probability.  These figures have been crosschecked, and determined to be accurate as reported below.

	table 3. AUTOMOBILE VALUES DAMAGEABLE BY FLOOD EVENT  ($1,000) oct. 2000 price level

	Flood Plain
	Flood

Depth
	Housing

Units
	Auto/

Household
	Average Cost/auto
	Price Factor
	Damage
	% Damage
	Total Damages

	
	
	
	
	
	
	

	500 
	7.4
	20
	1.7
	$7,400 
	1.002
	$252
	80
	$202 

	200 
	6.6
	19
	1.7
	$7,400
	1.002
	$239
	80
	$191 

	100 
	5.9
	18
	1.7
	$7,400
	1.002
	$226
	80
	$181 

	50 
	5.3
	18
	1.7
	$7,400
	1.002
	$226
	80
	$181 

	20 
	5.1
	17
	1.7
	$7,400
	1.002
	$214
	80
	$171 

	10 
	3.6
	17
	1.7
	$7,400
	1.002
	$214
	80
	$171 

	5 
	2.7
	15
	1.7
	$7,400
	1.002
	$189
	80
	$151 


Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

(3)  Road Damages.  Table 4 shows total potential roadway damages are $1,114,000.  Again, it does not appear that road damages in Table 4 have been weighted by the probability of storm occurrence.  It appears that road damages should not exceed about $30,500 on an equivalent annual basis.  Verify that the estimate of road damages has not been over stated.  

District Response: Note that the modification to Table 4 in the initial Economic Evaluation Appendix.  ‘Total $1,114” has been deleted to remove ambiguity it may have created in the earlier report. Table 4 below shows the potential damages to roads for the respective flood events. These are input data for the FDA, and not the Equivalent, or Expected Annual Damages.

	Table 4.                                  ROAD DAMAGES

	

	EVENT
	ELEVTN.
	DEPTH
	PAVED RD
	COST/MILE
	 DAMAGES
	UNPAVED
	COST/MILE
	 DAMAGES
	PRICE 

FACTOR
	OCT. 2000 PRICE

	 
	 
	 
	MILES
	PAVED
	PAVED
	MILES 
	UNPAVED
	UNPAVED
	
	

	 
	 
	 
	 
	 
	1999 price ($1,000)
	
	 
	1999 price ($1,000)
	1.02
	Damages (in  $1,000)

	500 year
	1332.1
	7.5
	4.24
	29,880
	$127 
	9.6
	6,368
	$61 
	1.02
	$192 

	200 year
	1331.27
	6.6
	3.1
	29,880
	$93 
	8.6
	6,368
	$61 
	1.02
	$157 

	100 year
	1330.6
	6
	3.1
	29,880
	$93 
	8.6
	6,368
	$61 
	1.02
	$157 

	50 year
	1330
	5.4
	3.1
	29,880
	$93 
	8.6
	6,368
	          $61 
	1.02
	$157 

	20 year
	1329.8
	5.2
	3.1
	29,880
	$93 
	8.6
	6,368
	$61 
	1.02
	$157 

	10 year
	1328.3
	3.3
	3.1
	29,575
	$92 
	8
	6,368
	$61 
	1.02
	$156 

	5 year
	1327.41
	2.4
	2.5
	29,537
	$74 
	7.2
	6,368
	$61 
	1.02
	$138 

	


These figures have been crosschecked, and determined to be accurate as reported.

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

(4)  Emergency costs.  Emergency costs (Table 5) appear to have been treated similarly to auto and road damages.  Verify that the estimate of emergency costs has not been over stated.  


District Response:  Figures on Table 5 show the potential emergency cost for the respective flood events, as input data for the FDA program. These have not been subjected to the associated uncertainties and probability, and are not Equivalent Annual Costs. The figures have been crosschecked, and determined to be accurate.

	table 5 POTENTIAL EMERGENCY COST 

	FLOOD PLAIN
	Households
	Person/House

Hold
	Cost per Day
	Days of Inundation
	Damages


	Update Factor
	OCT. 2000 ($1,000)

	500 Yr.
	20
	2.4
	$12 
	60
	$35.00 
	1.034
	$37.00 

	200 Yr.
	19
	2.4
	$12 
	60
	$33.00 
	1.034
	$34.00 

	100 Yr.
	18
	2.4
	$12 
	60
	$31.00 
	1.034
	$32.00 

	50 Yr.
	18
	2.4
	$12 
	60
	$31.00 
	1.034
	$32.00 

	20 Yr.
	17
	2.4
	$12 
	60
	$29.40 
	1.034
	$30.00 

	10 Yr.
	17
	2.4
	$12 
	60
	$29.40 
	1.034
	$30.00 

	5 Yr.
	15
	2.4
	$12 
	60
	$26.00 
	1.034
	$27.00 

	
	 
	 
	 
	 
	 
	 
	


Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

(5)  Table 6.  This table shows that the expected probability of flooding (expected annual exceedence probability) in any year associated with without project conditions is 0.286, or 1 chance in 3.5.  The last column of this table is labeled “Equivalent Year.”  This heading should be deleted and replaced with the more precise terminology: “1 in X Chance per Year.”  Use of the “equivalent year” terminology invites misinterpretation and misuse of the risk-based performance statistics; consequently, it should be avoided.  
District Response:  Note modification to the initial Table 6 in the Economics Appendix. Based on HQ review comments, the subheading “Equivalent Year” in the initial Table 6 has been changed to “Chance of Event ” (see modified Table 6 below).

	table 6.                                expected annual damages (In $1,000)

	Conditions/Alternative Plans
	Total “Without”

Project
	Total “With”

Project
	Damages Reduced
	Benefits
	Exceedence

Probability
	Chance of Event

	ALT. 1 (No action) 
	$466
	$466
	$0.0
	$0.0
	0.2860
	1 in 4

	Alt. 2 (Restore levee around Robinson Lake for the 100 Yr Flood Plain). Assumed to be same as in Alt. 5. 
	$466
	$186
	$280
	$280
	0.2860
	1 in 4

	Alt. 3 (Restore Portion of the levee around Robinson Lake) 

–From Bloody Island to Clear Lake. *
	$466
	$202
	$264
	$264
	0.2860
	1 in 4

	Alt. 4 (Restore Portion of the levee around Robinson Lake) 

–From Reclamation Cut-off Road to Clear Lake*
	$466
	$268
	$198
	$198
	0.2860
	1 in 4

	Alt. 5 (Relocation of damageable structures and agriculture) -from Bloody Island to Highline Slough.
	$466
	$186
	$280
	$280
	0.2860
	1 in 4

	Alt. 6  (Restoration of exiting levee on Robinson Lake, from Reclamation Road to Highline Slough. Existing Levee).
	$466
	$10
	$456
	$456
	0.0030
	1 in 330


Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=====================================================================

c.  Displays.  Provide project displays that clearly show only those components (structures to be bought out, etc.) included in the single-purpose flood damage reduction plan.  

District Response:  Concur.  A new display will be prepared for the single purpose flood damage reduction plan.  

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

=============================================================

d.  Inconsistent Statements.  Paragraph S.5.5 Alternative 5 states the following;” Alternative 5 consists of measures 4, 5, and 6.  This is the non-structural alternative for flood damage reduction.”  This statement is not understood.  The report indicates that measure 4 “… maximize flood flow residence time…” in the study area.  Please include clarifying text as appropriate.


District Response: The statement in the description of measure 4 that it “maximizes flood flow residence time” is included to describe only one function of the measure.  The purpose of the channels, sloughs and ponds is to increase habitat diversity, limit a stagnant backwater condition and mosquito breeding, and encourage sediment deposition in the project area.  These features were added to make the nonstructural alternative acceptable to the public.
Review Team Assessment.  The response is adequate.  The review issue is resolved.

===================================================================


e.  Separable Costs.   The report recommends Alternative 2 as the Combined NED/NER Plan for the Middle Creek area.  It is not clear whether the recommended plan is a Combined NED/NER Plan or just an ecosystem restoration plan with incidental flood damage reduction benefits.  The information provided on page 6-5 of the report shows that there are no separable costs associated with the non-structural flood damage reduction features included in the plan.  If there are no separable costs, the flood damage reduction benefits are incidental, thus the recommended plan is not a Combined NED/NER Plan and there is no need for estimating separable costs and allocating costs for formulation purposes.  However, the estimates of separable costs for flood damage reduction and ecosystem restoration are questionable based on the information presented in the report.  Responses to the following concerns will help clarify the type of plan that is being recommended and the type of analysis required.


District Response:  After discussions with USACEHQ, it was determined that cost allocation was not necessary.  Consequently this discussion regarding separable costs is no longer relevant.  The district has revised Chapter 6 and other pages of the report to eliminate the cost allocation discussions.  The revisions will be forwarded to HQ.
Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  The cost allocation discussion and expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

===============================================================

(1).  The recommended plan consists of a combination of six management measures (see Table 3-1).    Four of these measures produce ecosystem restoration outputs (breaching the existing levee, planting native vegetation, creating islands and excavating sloughs, channels and ponds).  Two of the measures produce flood damage reduction benefits relocating residents out of the floodplain and constructing new cross and ring levees).  Ecosystem restoration measures cannot be implemented unless residents of the floodplain are relocated.  The new cross and ring levees are apparently provided to protect against existing conditions flooding (see Page A-22).  There is no reference in the report to the levees as mitigation features (for increased flooding due to breaching the existing levees) or as a dual-purpose feature, that is, protecting against existing floods and mitigating for increased flooding.  The cross levees were eliminated from the description of the final recommended plan but no explanation for this decision was found in the report.  The comments below assume that they are included in the recommended plan. 


District Response:  As stated in the report and shown on plate 2, the cross-levee is not a part of the recommended plan.
Review Team Assessment.  The response is adequate.  The review issue is resolved.

===================================================================

(2).  Based on this information, the flood damage reduction plan (without ecosystem restoration) first cost should include the cost of relocation, the cross levees and the ring levee and associated PED and construction management costs.  The cost of this plan was estimated by just excluding the cost of restoration plantings and associated PED and construction management) from the cost of the multipurpose project.  This results in underestimating the separable costs for ecosystem restoration.

District Response:  See response to comment 3(e)(1).
Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

===================================================================

(3).  On the other hand, the ecosystem restoration plan (without flood damage reduction) first costs should include the costs of breaching the levees, creating the islands, planting vegetation, relocation, creating the channels, sloughs and ponds and the associated PED and construction management costs.  The costs for this plan are based on the assumption that all measures are required for ecosystem restoration.  Unless the cross and ring levees are only needed for mitigation, the separable costs for flood damage reduction are underestimated.  

District Response:  See response to comment 3(e)(1).
Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

===================================================================

(4).  Additional Issues to resolve:

(a).  Clarify the purpose of the cross levees and ring levee.

(b).  Clarify if the cross levee is or not included in the recommended plan and provide rationale.

(c).  Revise estimate of separable costs, clearly defining the measures included in each plan without a given purpose and the rationale for including them.

District Response:  (a) The cross levees included in Alternatives 3 and 4 are included to provide adjacent land owners the existing level of protection under the with-project condition.  The purpose of the ring levee is to provide Tribal lands with the existing level of protection as well.  (b) The cross levee is not included as a feature of the recommended plan.  (c) Cost will be re-evaluated to determine if there are any separable costs for flood damage reduction not previously identified.

Review Team Assessment.  The response is adequate.  This issue is resolved.

===================================================================

d. Cost Allocation.  The cost allocation procedure presented in the report has a major flaw.  The least cost alternative used for allocating costs to ecosystem restoration is the alternative under evaluation.  The district recognizes this limitation and requests an exception to the policy (paragraph 6, EC 1105-2-129) based on arguments that are not acceptable.  The choice of least cost alternative is a critical parameter that has a significant impact in the final distribution of costs and, in this case, the selection of the recommended plan.  The requirement to use an alternative different from the plan under evaluation is not subject to exceptions.  Identify a least cost alternative different from the plan under consideration and revise the cost allocations accordingly.

District Response:  See response to comment 3(e).

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.

===================================================================


g.  The comparison of alternative plans shown on Page 6-18 would need to be revised in consistency with the resolution of the comments on separable costs and cost allocation (comments 4.e and 4.f above).

District Response:  Based on the decision to eliminate the cost allocation, the comparison on Page 6-18 will be revised and the changed pages forwarded to HQ.

Review Team Assessment.  The revised report now characterizes reduction of flood damages as incidental to the ecosystem restoration project purpose.  Expected annual damages and benefits have been removed from the final report.  Consequently, the review issue is resolved.  

===================================================================

k.  Pump Station.  Page 7-1 of the main report states that "no cost for this pump station has been included in the M-CACES cost estimate."  The district should either provide an adequate reason for exclusion of such costs or revise the report to include them.

District Response: The statement in both the summary and on page 7-1 have been deleted.  Costs for the pump station were added to the M-CACES cost estimate prior to reproduction and those statements were left in the document in error.  

Review Team Assessment.  The response is adequate.  This issue is resolved.

===================================================================

m.  Borrow Sites.  Page 1-2 of the "Addendum to Geotechnical Report" included in Appendix A states that an unspecified off-site borrow source "was assumed for the project construction cost estimate."  The REP is silent on the need for a borrow area.  The district should advise how much material will be required and justify why provision of borrow material should be viewed as a construction item rather than requiring the Sponsor to provide a real estate interest to facilitate borrow.


District Response:  The following will be added to the REP:
Construction of the ring levee requires 97,600 cubic yards of borrow.  All borrow sources are within the project boundaries, primarily from the southeastern corner of the project area as identified in Plate 6 of the “Addendum to Geotechnical Report.” Other available borrow sources, if needed, would come from the perimeter of the project, but within the project boundary.  This eliminates the need for the Sponsor to provide real estate interest for borrow.  

Review Team Assessment.  Resolved.

===================================================================

n.  Real Estate Plan (REP).
(1).  The REP should be revised to identify the sponsor of the existing project and, to the extent that portions of that project will be required for the proposed project, identify the owner (and interest) of the existing project lands, and the plan for the sponsor of the proposed project to acquire such interests.

District Response:  The REP will be revised to state:  

“The State of California Reclamation Board is the sponsor and owner of the existing Middle Creek Flood Control Levee which sits on permanent easements.  The selected plan includes preserving portions of the levee north of the confluence of Middle and Scott’s Creeks.  Lake County Flood Control and Water Conservation District plans to acquire the property(s) in fee ownership for the proposed project and relocate the homeowners in the subject area.  Once the property has been acquired and the homeowners have been relocated, the levees will no longer be required for protection.  At that time, the Reclamation Board will vacate the described easements as per California law.  The District will then acquire the vacated easements by mutual agreement between the District and the Reclamation Board. 

Review Team Assessment.  Resolved.

===================================================================

(2).  Paragraph 5 states that there are "99 privately owned parcels" but "66 ownerships."  Explain or revise as appropriate.

District Response: Paragraph 5 will be revised to read: 

“Fee Simple Ownership is the estate required for the construction, operation and maintenance of the project.  The sponsor will acquire, in Fee Simple title, restoration lands that consist of 99 privately owned parcels for a total of approximately 1600 acres. There are 66 different owners, some of them owning more than one parcel.

Review Team Assessment.  Resolved.

===================================================================

(3).  The interest owned by the Drainage District should be added to paragraph 8.

District Response:  Paragraph 8 will be revised to read:  

The Sacramento and San Joaquin Drainage District owns three parcels (004-014-12, 004-014-14 and 004-019-19) in fee title.

Review Team Assessment.  Resolved.

===================================================================

(4).  To avoid claims arising out of authorization, Table 10.1 should be revised to indicate that "Payment Per Owner" is an estimate only. 

District Response:  The word “Estimated” will be added above “Payment Per Owner” in Table 10.1.

Review Team Assessment.  Resolved.

===================================================================

 (5).  The fee acquisition proposal contained in paragraph 15 should be revised to read:  ", subject to existing easements that are determined to not be inconsistent with the project purposes,".


District Response:  Paragraph 15 will be revised to read:

“The estate required for the project is Fee Simple Title, subject to existing easements that are determined to not be inconsistent with the project purposes.”
Review Team Assessment.  Resolved.

===================================================================

JAMES E. WARREN, PE

Policy Compliance Review Manager

